United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






mgs : r - 

k-; Hf - • <g*i - m - v ' ■ -\. r -. ~^, ; '• ' A* V-. ; > V**- V • • 

TrP •-••*.> »? . ■-+*:: ./;•>»• ••. v ;--- .""‘ ‘.-?VVH. 


■\ .^»S- 


■ - ■ ' : .-\ •• . 


TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 


JANUARY TERM, 1932 


No. 5612 


NANCY KING, AN INCOMPETENT PERSON, BY 
HUGH BARHAM, AS NEXT FRIEND; L. W. 
COZART, AND SAMSON B. HARJO, APPEL¬ 
LANTS, 


y/^gjju^JL 2% 'SZc&za, 


WTLg gR, SECRETARY OF THE 
• INTERIOR. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF . 

COLUMBIA. 


FILED FEBRUARY 11. 1932. 


PRINTED 


MAV DU: 


sfi 


Iff M ail 8F NEW 


3 






Court of Appeals of the District of Columbia 

JANUARY TERM, 1932 

No. 5612 


NANCY KING, AN INCOMPETENT PERSON, BY 
HUGH BARHAM, AS NEXT FRIEND; L. W. 
COZART, AND SAMSON B. HARJO, APPEL¬ 
LANTS, 

vs. 

RAY LYMAN WILBUR, SECRETARY OF THE 

INTERIOR, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Frint 


Caption . a 1 

Bill. 1 1 

Motion to dismiss bill: note. 7 6 

Motion for leave to intervene. 7 7 

Petition to intervene. 8 7 

Order allowing intervention. 10 0 

Memorandum opinion. 10 10 

Decree dismissing bill: appeal noted and penalty of bond for 

costs fixed. 11 10 

Memorandum: $50 deposited in lieu of bond on appeal. 12 11 

Assignment of errors. 12 11 

Designation of record. 12 12 

Clerk's certificate. 14 12 


Judd & Detweiler (Inc.), Printers, Washington, D. C., April 20, 1932. 
















Court of Appeals of the District of Columbia 


No. 5612. 

Nancy King, an Incompetent Person, by Hugh Barham, as 
Next Friend; L. W. Cozart, and Samson B. Harjo, Ap¬ 
pellants, 

vs. 

* 

Ray Lyman Wilbur, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

Equity. No. 53274. 

Nancy King, an Incompetent Person, by Hugh Barham, as 

Next Friend, Plaintiff, 
vs. 

Ray Lyman Wilbur, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Supreme C6urt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tlie following 
papers were filed and proceedings had, in the above-entitled 
cause to wit: | 

1 Bill i 

I 

Filed August 13, 1931. 

In the Supreme Court of the District of Columbia. 

Equity. No. 53274. j 

Nancy King, an Incompetent Person, by Hugh Barham, as 

Next Friend, Wewoka, Oklahoma, Plaintiff, 

vs. 

i 

Ray Lyman Wilbur, Secretary of the Interior, Washington, 

D. C., Defendant. 

1. Plaintiff, Nancy King, an incompetent person, is a 
citizen of the United States and a resident of Seminole 
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County, Oklahoma, and sues by Hugh Barham, as next 
friend, the said Hugh Barham being likewise the duly ap¬ 
pointed, qualified and acting guardian of plaintiff’s person 
and estate, by virtue of Letters of Guardianship issued to 
him by the County Court of Seminole County, Oklahoma, 
on the 7th day of April, 1931. 

2. The defendant, Ray Lyman Wilbur, Secretary of the 
Interior, is a citizen of the United States, now residing in 
the District of Columbia, and is sued individually and in 
his official capacity as Secretary of the Interior. 

3. Plaintiff avers, that at some time prior to the dates 
hereinafter set out, under and by virtue of the laws of the 
United States of America the following described land, 
to wit, Northeast Quarter of the Northeast Quarter of 
Section 35, Township 8 North, Range 6 East, situate in 
Seminole County, and in the Seminole Nation, was allotted 
to one Pottey, a full blood Seminole Indian, Roll 1447, as 
his homestead allotment, and that patent therefor was is¬ 
sued and approved and delivered to the said allottee. 

That thereafter, and on the 18th day of June 1923, 
2 the said allottee executed an oil and gas lease of said 
land, to Creek Capitol Oil Company, of Okmulgee, 
Oklahoma, for a period of ten years from November 25, 
1919, or as much longer thereafter as oil and gas is found 
in paying quantities; the said lease being made with the 
consent of and duly approved by the Secretary of the In¬ 
terior; and that all income and royalties due under said 
lease have been paid to the Secretary of the Interior, 
through his legal representative the Superintendent of the 
Five Civilized Tribes. 

5. That on, to wit, December 1, 1926 the said allottee, 
Pottey, died intestate leaving as his only heirs at law and 
next of kin: (1) Eliza Wolf, born prior to March 4, 1906, 
daughter of a former wife since deceased; (2) David Stamp, 
born after March 4, 1906, son of the said former wife since 
deceased; and (3) Nancy King, (Plaintiff herein) widow. 

6. That upon the death of the said allottee, Pottey, and 
by virtue of the provisions of Section 9 of the Act of May 
27, 1908 (35 Stat. 312), as amended by the Act of April 12, 
1926 (44 Stat. 239), as follows: 

4 ‘See. 9. The death of any allottee of the Five Civilized 
Tribes shall operate to remove all restrictions upon the 
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| 

alienation of said allottee *s land: Provided, That hereafter 
no conveyance by any full-blood Indian of Five Civilized 
Tribes of any interest in lands restricted by section 1 of 
this Act acquired by inheritance or devise from an allottee 
of such lands shall be valid unless approved by the county 
court having jurisdiction by the settlement of the estate of 
the deceased allottee or testator: Provided further, That if 

_ i 7 

any member of the Five Civilized Tribes of one-half or more 
Indian blood shall die leaving issue surviving^ born since 
March 4,1906, the homestead of such deceased Allottee shall 
remain inalienable, unless restrictions against alienation 
are removed therefrom by the Secretary of the Interior for 
the use and support of such issue during their life or lives, 
until April 26,1931. * * 

| 

the homestead allotment remained inalienable, for the ex¬ 
clusive use and support of the said David Stamp (born after 
March 4, 1906) during his life time or until April 26, 
3 1931, the interest of the said David Statnp being a 

special limited estate for life or until Apjril 26, 1931, 
with remainder in the heirs of the original allottee. (Par¬ 
ker vs. Riley, 250 U. S. 66.) 

7. That David Stamp died intestate on or about the 
15th day of April 1930, unmarried and without issue, leav¬ 
ing as his sole and only heir at law his sister, pliza Wolf. 

8. That upon the death of the said David Stanjp as afore¬ 

said, the said land hereinbefore described, and ^11 moneys, 
rentals, royalties, and profits derived therefroip and held 
by the Secretary of the Interior as restricted property dur¬ 
ing the lifetime of David Stamp, descended to hnd became 
vested in the heirs and next of kin of the original allottee, 
namely, Nancy King, plaintiff herein, widow, and Eliza 
Wolf, daughter, under the laws of descent and distribution 
of the State of Oklahoma, and in conformity with the provi¬ 
sions of said Section 9 of the Act of May 27, 1908, as 
amended. I 

9. That thereafter plaintiff and the said Eliza Wolf sold 
and conveyed the said land by warranty deed duly approved 
by the County Court of Seminole County, Oklahoma, being 
the court having jurisdiction of the settlement of the estate 
of said deceased allottee, in compliance with the provisions 
of said Section 9 of the Act of May 27,1908, as amended by 
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the Act of April 12, 1926, and that the said deed has been 
duly recorded in the land records of Seminole County, and 
neither plaintiff nor Eliza Wolf, as heirs of the deceased 
allottee and/or of the deceased owner of the said special 
estate, have any present right, title or interest in or to the 
said land. 

10. That by the Act of May 10, 1928, 45 Stat. 495, being 
an act to extend for an additional period of twenty-five 

years from April 26, 1931, restrictions against the 
4 alienation, lease, mortgage, or other encumbrance of 

allotments in the hands of original allottees, the 
Congress provided with respect to said Section 9 of the 
Act of May 27, 1908 as amended by the Act of April 12, 
1926, as follows : 

“Sec. 2. That the provisions of Section 9 of the act of 
May 27, 1908, 1 * * * as amended by Section 1 of the 

Act of April 12, 1926, * * * be, and are hereby, ex¬ 

tended and continued in force for a period of twenty-five 
years from and including April 26, 1931, except, however, 
the provisions'thereof which read as follows: ‘Provided, 
further, that if any member of the Five Civilized Tribes 
of one-half or more Indian blood shall die leaving issue 
surviving, born since March 4, 1906, * * * 9 which 

quoted provisions be, and the same are repealed, effective 
April 26,1931.” 

11. That thereafter, on the 7th day of April, 1931, plain¬ 
tiff was found by the County Court of Seminole County to 
be an incompetent person, incapable by reason of her illit¬ 
eracy and mental incapacity of protecting her person and 
estate, and thereupon the said court made an order ap¬ 
pointing Hugh Barham guardian of her person and es¬ 
tate, the said Hugh Barham being Cashier of Farmers 
National Bank, Wewoka, Oklahoma and otherwise a fit 
and proper person to act as such guardian, and on the 
same day the said Hugh Barham duly qualified as such 
guardian and 1 letters of guardianship were thereupon 
issued to him by said County Court. 

12. That on or about the 25th day of July 1931, plain¬ 
tiff by her next friend and guardian, Hugh Barham, ap¬ 
plied to the defendant and made demand upon him in 
writing through the Superintendent of the Five Civilized' 
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Tribes, Muskogee, Oklahoma, for the surrender and de¬ 
livery to plaintiff of her share of all moneys, rents, royal¬ 
ties and profits derived from the said land, iif the posses¬ 
sion of the defendant and retained by him subject to his 
control, the approximate sum so held by defendant, 

5 as plaintiff is informed and believes, being $75,000.00. 

13. July 30, 1931, plaintiff through her attorneys 
was notified by A. G. MacMillan, Acting Superintendent of 
the Five Civilized Tribes, that the Secretary of the In¬ 
terior under date of July 15, 1931 had made 3, ruling that 
the said fund is restricted and properly ufider depart¬ 
mental supervision, and that he was instructed in view of 
that ruling to refuse plaintiff’s said demand,: and to pro¬ 
ceed further in accordance with the said decision of July 
15, 1931, in this and other similar cases. 

14. Plaintiff further avers that by virtue j)f said pro¬ 
visions of the several acts of Congress cited apd the death 
of the original allottee and the conveyance of tjhe said land 
by the heirs of said original allottee, all restrictions what¬ 
soever on the said land and on all moneys, rents, royalties, 
and profits derived therefrom, now held by tne Secretary 
of the Interior and/or subject to his control, h^ve been and 
are removed; that the defendant as Secretary of the In¬ 
terior is charged with no duty or authority lj)y virtue of 
any statute, or otherwise, to continue possession or con¬ 
trol of any property or funds, whether owned by an Indian 
or not, which is not subject to restrictions imposed by law 
or which has by law been made free of such restrictions, 
and that in attempting to exercise such authority and con¬ 
trol over the fund here in controversy has ^cted and j s 
acting arbitrarily and capriciously and without warrant 
or authority of law. 

Wherefore, the premises considered, plaintiff prays 

1. That process of this court issue directed to the de¬ 
fendant requiring him to appear and answer, but not under 
oath, answer under oath being expressly waived. 

2. That the defendant, his successors in office and each 
and all persons acting or claiming to act under his or their 

authority, first , be permanently enjoined from ex- 

6 ercising any authority or control over t^ie said land 
originally allotted to Pottey, as hereinbefore set out, 

or over the present fund in his possession derived there- 
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from consisting of accumulated rents, royalties, interest 
or other moneys together with all accrued interest thereon 
and income therefrom and in particular plaintiff’s share 
thereof, to wit, one-third, as heir and next of kin of said 
deceased allottee Pottey, and second , by mandatory order 
be enjoined to take such action and such steps as may be 
necessary to release such funds from his supervision and 
control, or the supervision and control of those acting under 
his authority, and to restore the said funds and all accruals 
thereon to plaintiff or to her duly constituted and ap¬ 
pointed guardian. 

3. That plaintiff may have such other and further relief 
as the nature of the case may require and may be proper 
in equity. 

NANCY KING, 

HUGH BARHAM, 

By F. W. CLEMENTS, 

L. H. CAKE, 

Attorneys for Plaintiff , 

1040 Washington Bldg., 

Washington, D. C. 

ALLEN G. NICHOLS, 

Weicoka , Oklahoma, 

Of Counsel. 

District of Columbia: 

I, A. G. Nichols, do solemnly swear that I am one of the 
plaintiff’s attorneys, that I have read the foregoing bill and 
that the statements of fact therein made are true to the best 
of mv knowledge, information and belief. 

A. G. NICHOLS. 

Subscribed and sworn to before me, a Notary Public 
in and for the District of Columbia, this 12th day of August, 
1931. 

[seal.] CHESTER R. SMITH, 

Notary Public. 

7 Motion to Dismiss Bill. 

Filed August 29, 1931. 

The defendant, Ray Lyman Wilbur, moves the court to 
dismiss the bill of complaint herein for the reason that the 
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i 

facts set out therein do not constitute grounds sufficient to 
entitle the plaintiff to the relief sought. 

RAY LYMAN WILBUR, 
By 0. H. GRAVES, 

Attorney for Defendant. 

\ 

Note. —The main point to be presented and argued is 
that the fund involved is restricted and, therefore, is law¬ 
fully within the possession and supervisory administrative 
jurisdiction of the Secretary of the Interior. 


Motion for Leave to Intervene. 

Filed November 4,1931. 

• * • « # * ' * 

i 

Come now L. W. Cozart and Samson B. Haijjo, by their 
attorneys, F. W. Clements and L. II. Cake, and move for 
leave to intervene herein as additional parties plaintiff, for 
the reasons set out in their petition in intervention attached 
hereto. I 

F. W. CLEMENTS, 

L. H. CAK|}, 
Attorneys for Petitioners. 


8 


Petition to Intervene. 
Filed November 4,1931. 


* 


To the Supreme Court of the District of Columbia: 

1. Your petitioners, L. W. Cozart and Samson B. Harjo, 
are citizens of the United States and residents qf the State 
of Oklahoma, residing at Wewoka, Oklahoma, and sue as 
administrators of the estate of Pottev, a deceased full blood 
Seminole Indian, as hereinafter more particularly set out. 

2. On August 13, 1931 a bill of complaint for injunction 
was filed herein by Nancy King, an incompetent person, by 
Hugh Barham as next friend, praying, inter al^a, that the 
defendant be enjoined from exercising any authority or con¬ 
trol over a certain fund consisting of accumulated rents, 
royalties and/or interest derived from the original allot¬ 
ment of the said Pottey, and further by a mandatory order 
be enjoined to take such action and such steps as may be 



8 


NANCY KING, ETC., ET AL. VS. 


necessary to release the said fund from his supervision and 
control, or the supervision and control of those acting 
under his authority. 

3. Thereafter, on the 23rd day of October, 1931, upon the 
application of your petitioners to the County Court of 
Seminole County, Oklahoma, being the court having juris¬ 
diction of the settlement of the estate of the said P’ottey, an 
order was made finding that the said Pottey died intestate 
leaving as his sole and only heirs at law his wife, Nancy 
King, his daughter, Eliza, now called Eliza Wolf, and his 
son, David Stamp, and appointing your petitioners joint 
administrators of the estate of the said Pottey; and that 
thereafter your petitioners duly qualified as such adminis¬ 
trators. Certified copies of the said order and letters of 
administration are attached hereto and made a part hereof 
as Exhibits “A” and “B’\ 

4. Your petitioners are informed and believe that 
9 they, as administrators of the estate of the said 
Pottey, have an interest in the said fund and may be 
necessary or proper parties in this suit. 

Wherefore, the premises considered, your petitioners 
pray : 

(1) That an order be made permitting your petitioners 
to intervene herein as additional parties plaintiff. 

(2) That the court hear and grant the prayers of the bill 
of complaint herein for an injunction, first , permanently 
enjoining the defendant, his successors in office and each 
and all persons acting or claiming to act under his or their 
authority, from exercising any authority or control over the 
said fund consisting of accumulated rents, royalties and/or 
interest derived from the land originally allotted to Pottey; 
and second , by mandatory order be enjoined to take such 
action and such steps that may be necessary to release the 
said fund from his supervision and control, or the super¬ 
vision and control of those acting under his authority. 

(3) That the court grant such other and further relief as 
the nature of the case may require and as may be proper 
and just. 

L. W. COZART, 

SAMSON B. HARJO, 

! By F. W. CLEMENTS, 

L. H. CAKE, 

Attorneys for Plaintiff . 
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District of Columbia : 

_ I 

I, F. W. Clements, do solemnly swear that I km attorney 
for the petitioners, that I have read the foregoing petition, 
and that the statements of fact therein made as upon knowl¬ 
edge are true and those made as upon information and 
belief, I believe to be true. 

F. W. CLfiMENTS. 

10 Subscribed and sworn to before me, a Rotary Pub¬ 
lic in and for the District of Columbia, this 5th day 
of November, 1931. 

FRANK E. CUNNINGHAM, 

Clerk 

By GEORGE A. WATTS, 

Ass’t Clerk . 

l 

Order Allowing Intervention . 

Filed November 4, 1931. 

i 

• •••••# 

Upon consideration of the petition of L. W. Cozart and 
Samson B. Harjo, filed herein the fourth day of November, 
1931, and their motion for leave to intervene aS additional 
parties plaintiff, it is by the court this fourth day of No¬ 
vember, 1931, 

Adjudged, ordered, and decreed that L. W. Cozart and 
Samson B. Harjo, as administrators of the estate of Pottey, 
deceased, be and they are hereby made additional parties 
plaintiff in this cause. 

JENNINGS BAILEY, 

; Justice . 

I 

Without consenting to the entry of the abokre order I 
have no objection to its form and do not care to be heard 
upon the question of its entry by the court. 

0. H. GRAVES, 

Atty . for Defendant. 

Nov. 3rd, 1931. | 

, 
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necessary to release the said fund from his supervision and 
control, or the supervision and control of those acting 
under his authority. 

3. Thereafter, on the 23rd day of October, 1931, upon the 
application of your petitioners to the County Court of 
Seminole County, Oklahoma, being the court having juris¬ 
diction of the settlement of the estate of the said Pottey, an 
order was made finding that the said Pottey died intestate 
leaving as his sole and only heirs at law his wife, Nancy 
King, his daughter, Eliza, now called Eliza Wolf, and his 
son, David Stamp, and appointing your petitioners joint 
administrators of the estate of the said Pottey; and that 
thereafter your petitioners duly qualified as such adminis¬ 
trators. Certified copies of the said order and letters of 
administration are attached hereto and made a part hereof 
as Exhibits “A” and “B”. 

4. Your petitioners are informed and believe that 
9 they, as administrators of the estate of the said 
Pottey, have an interest in the said fund and may be 
necessary or proper parties in this suit. 

Wherefore, the premises considered, your petitioners 
pray: 

(1) That an order be made permitting your petitioners 
to intervene herein as additional parties plaintiff. 

(2) That the court hear and grant the prayers of the bill 
of complaint herein for an injunction, first , permanently 
enjoining the defendant, his successors in office and each 
and all persons acting or claiming to act under his or their 
authoritv, from exercising any authoritv or control over the 
said fund consisting of accumulated rents, royalties and/or 
interest derived from the land originally allotted to Pottey; 
and second , by mandatory order be enjoined to take such 
action and such steps that may be necessary to release the 
said fund from his supervision and control, or the super¬ 
vision and control of those acting under his authority. 

(3) That the court grant such other and further relief as 
the nature of the case may require and as may be proper 
and just. 

L. W. COZART, 

SAMSON B. HARJO, 

Bv F. W. CLEMENTS, 

L. H. CAKE, 

Attorneys for Plaintiff . 
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District of Columbia : 

I, F. W. Clements, do solemnly swear that I ^im attorney 
for the petitioners, that I have read the foregoing petition, 
and that the statements of fact therein made as upon knowl¬ 
edge are true and those made as upon information and 
belief, I believe to be true. 

F. W. CLEMENTS. 

I 

10 Subscribed and sworn to before me, a Rotary Pub¬ 
lic in and for the District of Columbia, this 5th day 
of November, 1931. 

FRANK E. CUNNINGHAM, 

Clerk , 

By GEORGE A. WATTS, 

Ass’t Clqrk. 

Order Allowing Intervention. 

Filed November 4, 1931. 

• • • • • • I # 

I 

Upon consideration of the petition of L. W. Cozart and 
Samson B. Harjo, filed herein the fourth day ofj November, 
1931, and their motion for leave to intervene afe additional 
parties plaintiff, it is by the court this fourth day of No¬ 
vember, 1931, 

Adjudged, ordered, and decreed that L. W. Cozart and 
Samson B. Harjo, as administrators of the estatfe of Pottey, 
deceased, be and they are hereby made additional parties 
plaintiff in this cause. 

JENNINGS BAILEY, 

Justice. 

| 

Without consenting to the entry of the abbve order I 
have no objection to its form and do not care ^o be heard 
upon the question of its entry by the court. 

0. H. GRAVES, 

Atty . for Defendant. 

Nov. 3rd, 1931. 
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Memorandum Opinion . 
Filed November 20, 1931. 


In my opinion, the conveyance of the land by the heirs 
of the allottee, with the approval of the county court, 
11 as provided by section 9 of the act of May 27, 1908, 
as amended, does not have the effect of removing the 
restrictions on the royalties which have accrued as herein, 
prior to the date of such approval; and the Secretary’s 
jurisdiction and supervisory control over that accumulated 
fund is not thereby terminated. 

The bill of complaint, therefore, does not state a cause 
of action. 

JENNINGS BAILEY, 

Justice. 


Decree Dismissing Bill. 
Filed November 20, 1931. 


This cause came to be heard on defendant’s motion to 
dismiss the bill of complaint, and was argued by counsel; 
and the Court being fully advised in the premises it is on 
this 20th day of November, 1931, 

Ordered, adjudged and decreed that the bill of complaint 
be and the same is hereby dismissed with costs to the de¬ 
fendant, to be taxed by the clerk. 

By the Court: 

; JENNINGS BAILEY, 

Justice. 

And now on the day last above written the plaintiff in 
open court notes an appeal to the Court of Appeals of the 
District of Columbia, which is hereby allowed; the penal 
sum of the bond for costs is fixed at $100 with leave to plain- 
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tiff to deposit with the clerk the sum of $50 pash in lieu 
thereof. 

By the Court: ! 

JENNINGS BAILEY, 

Justice. 

November 18,1931. 

I 

No objection as to form. 

F. W. CLEMENTS, j 

Attorney for Plaintiff and 
Intervening Plaintiffs. 

12 Memorandum. 

December 2, 1931—$50 deposit in lieu of bond on appeal. 

Assignment of Errors. j 

I 

Filed December 2, 1931. ! 

I 

• • • • • • j * 

Now come the plaintiffs, by their attorneys, apd say that 
error was committed herein by the Supreme Court of the 
District of Columbia in the following particulars, viz: 

1. In holding that the bill of complaint does not state a 
cause of action, in that the conveyance of the land in ques¬ 
tion by the heirs of the allottee with the approval of the 
county court, as provided by section 9 of the A^ct of May 
27, 1908, as amended, does not have the effect of removing 
the restrictions on the royalties which have accrued prior 
to the date of such approval, and the Secretary’s jurisdic¬ 
tion and supervisory control over that accumulated fund 
is not thereby terminated. 

2. In entering its decree herein dismissing the bill of 

complaint. [ 

F. M. GOODWIN, 

F. W. CLEMENTS, 
Attorneys for Plaintiffs J Nancy 
King , L. W. Cozart, afid Sam¬ 
son B . Harjo. j 

Service acknowledged this 1st day of December, 1931. 

0. H. GRAVES, 

Atty. for Appellee. 
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Designation of Record. 

Filed December 2, 1931. 

• •••••# 

Now come the plaintiffs, as appellants in the above-en¬ 
titled cause, and designate the parts of the record to be 
included in the transcript of record on appeal, which are 
considered sufficient for the determination of the 

13 questions to be presented on the appeal, as follows: 

1. Bill of complaint. 

2. Defendant’s motion to dismiss. 

3. Motion of L. W. Cozart and Samson B. Harjo for 
leave to intervene, and petition in intervention. 

4. Order allowing intervention. 

5. Minute showing argument of cause on motion to dis¬ 
miss. 

6. Memorandum opinion of Justice Bailey. 

7. Decree dismissing bill of complaint, including notice 
and allowance of appeal. 

8. Minute showing deposit for costs. 

9. Assignments of error. 

10. This designation. 

F. M. GOODWIN, 

! F. W. CLEMENTS, 

Attorneys for Plaintiffs, Nancy 
King, L. W. Cozart, and Sam¬ 
son B. Bar jo. 

Service acknowledged this 1st dav of December, 1931. 

0. H. GRAVES, 

Atty. for Appellee. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 13, both inclusive, to be a true and 
correct transcript of the record, according to directions 
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of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 53274 in Equity, wherein Nancy 
King, an incompetent person, by Hugh Barham, as next 
friend, is Plaintiff and Bay Lyman Wilbur, Secretary of the 
Interior, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe n|iy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of February, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

I 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5612. Nancy King, an incompetent person, by Hugh 
Barham, as next friend; L. W. Cozart, and Samson B. 
Harjo, appellants, vs. Ray Lyman Wilbur, Secretary of the 
Interior. Court of Appeals, District of Columbia. Filed 
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IN THE 


Court of appeals, district of Columbia 


No. 5612. 


Nancy Kino, et al., Appellants , 

v. 

Ray Lyman Wilbur, Appellee. 


BRIEF FOR APPELLANTS. 


This is an appeal from a final decree dismissing a 

bill of complaint for an injunction. 

The subject matter of the suit is a certain fund, held 

bv the Secretary of the Interior, which admittedly be- 

longs to the heirs of one Pottey, a deceased fullLblood 

Seminole Indian. The sole question of law is whether 

the said fund is still subject to restrictions imposed 

by the applicable acts of Congress which required the 

Secretary to hold it in trust, as an incident to re- 
v 1 

stricted land; or, as appellants contend, it is now 

wholly free of any and all such restrictions. 

* 

The facts disclosed by the record are as follows: 
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STATEMENT OF FACTS. 

Some time prior to 1919, Pottey, a full-blood Sem¬ 
inole Indian, Poll Xo. 1447, received as his homestead 
allotment under the Act of May 27, 1908, c. 199, 35 
Stats. 312, a tract of forty acres of land in Seminole 
County, Oklahoma, which was duly patented to him. 
(P. 2) By reason of the provisions of the said Act, 
this homestead could not be alienated or affected bv 
contract of sale, power of attorney, or other encum¬ 
brance prior to April 26, 1931, except with the consent 
and approval of the Secretary of the Interior. It was 
regarded, therefore, as “restricted'’ land, and like¬ 
wise all income therefrom was subject to tlie control 
and supervision of the Secretary of the Interior as an 
incident to his power over the land. 

In 1923, Pottey, with the express consent and ap¬ 
proval of tlie Secretary, leased the land to an oil com¬ 
pany for a term of ten years from November 25, 1919, 
or as much longer thereafter as oil and gas were found 
in paying quantities; all royalties to be paid to the 
Secretarv of the Interior, through his representative 
the Superintendent of tlie Five Civilized Tribes, to be 
credited to the account of the allottee. (P. 2) 

Pottey died December 1, 1926, intestate, leaving as 

his onlv heirs and next of kin: 

* 

(1) Nancy King, widow, 

(2) Eliza Wolf, born prior to March 4, 1906, 
daughter of a former wife since deceased, 

(3) David Stamp, born after March 4, 1906, son 
of the said former wife since deceased. 


Upon the death of Pottey, the land did not imme¬ 
diately descend to his heirs, but by virtue of one of 
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the provisos of section 9 of the said Act of May 27, 
1908 (as amended by the act of April 12, 1926, 4-j: Stat. 
239), viz. 


“Provided further, That if any member jof the 
Five Civilized Tribes of one-half or more Indian 
blood shall die leaving; issue surviving, born since 
March 4, 1906, the homestead of such deceased 
allottee shall remain inalienable, unless restric¬ 
tions against alienation are removed therefrom 
by the Secretary of the Interior, for the us|e and 
support of such issue during their life or |lives, 
until April 26, 1931.” 

became the subject of a special estate, still inalienable, 
for the use and support of the issue born since ^lareh 
4, 1906, namely, David Stamp. (R. 2-3) This special 
estate was a limited estate for life or until Apijil 26, 
1931, with remainder in the heirs of the original [allot¬ 
tee. Parker v. Riley, 250 L . S. 66. ! 

David Stamp died April 15, 1930, and the land there¬ 
upon descended to the heirs of the original allottee, 
namely, Xancv King and Eliza Wolf. (R. 3) It! still 
remained, however, subject to what has been teamed 
a “relaxed” restriction (Parker v. Richard, 250 t T - S. 
235), namely, that a conveyance of the land could only 
be made with the approval of the county court having 
jurisdiction of the settlement of the estate of the de¬ 
ceased allottee, by reason of the provisions of Section 
9 of the said Act of May 27, 1908, which was stijll in 
effect, as follows: 

“Sec. 9. The death of any allottee of the jFive 
Civilized Tribes shall operate to remove all re¬ 
strictions upon the alienation of said allottee’s 
land; Prodded, That hereafter no conveyance by 
anv full-blood Indian of the Five Civilized Tribes 


l 
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of any interest in lands restricted bv section 1 of 
% * 

this Act acquired by inheritance or devise from 
an allottee of such lands shall be valid unless ap¬ 
proved by the county court having jurisdiction 
of the settlement of the estate of the deceased 
allottee or testator.” 

Thereafter, Xancy King and Eliza AVolf sold and 

conveved all their interest in the said land, bv deed 
* ' * 

duly approved by the County Court of Seminole 
County, being the court having jurisdiction of the set¬ 
tlement of the estate of the deceased allottee, and the 
said deed was duly recorded in the land records of 
Seminole County, and neither Xaney King nor Eliza 
Wolf now has any interest whatever in the said land. 
(Ii. 3-4) 

The fund, however, accumulating from the oil royal¬ 
ties paid to the Secretary of the Interior until the land 
passed from the said Indian heirs as stated, has not 
been released and remains in the possession and sub¬ 
ject to the control of the Secretary who has steadfastly 
refused to surrender it. (R. 4-5) 

April 7, 1931, Xancy King was adjudged by the 
County Court of Seminole County to be incompetent 
and incapable, by reason of illiteracy and mental in¬ 
capacity, of protecting her property and managing her 
affairs, and one Hugh Barham was appointed to act 
as her guardian.* (R. 4) 

*ln Oklahoma persons placed under guardianship as incompetent are 
not necessarily lunatics. Sections 14-11) and 1450, Compiled Statutes of 
Oklahoma (11)21) provide for the appointment of a guardian for any 
insane person or anyone who for any cause is “mentally incompetent*’ 
to manage his property. This has been held to mean anyone who, 
though not insane, is, because of old age, disease, weakness of mind, 
or from any other cause, unable unassisted to properly manage or take 
care of his property, and by reason thereof likely to be deceived or im¬ 
posed upon by artful or designing persons. In re Carmy's Guardian¬ 
ship. 110 Okl. 165, 237 Pat*. 111. See also Shelln/ v. Farve , 33 Okl. 651, 
126 Pat*. 764; Fisher v. Dearer , 71 Okl. , 176 Pat*. 251. 
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In July, 1931, the said Hugh Barham, acting for his 
ward, applied to the Secretary of the Interior and 
demanded surrender and delivery of her share of all 
moneys, rents, royalties and profits derived from the 
said land, possession and control of which had been re¬ 
tained by the Secretary of the Interior. She aijid her 
guardian and their attorneys were promptly notified 
by the Acting Superintendent of the Five Ciyilized 
Tribes that the Secretary, under date of July loj 1931, 
had made a ruliiii>* that such funds are restricted and 
properly under departmental supervision and that he 
was instructed in view of that ruling to refuse plain¬ 
tiff's demand and to proceed further in accordance 
with the said decision of July 15, 1931. (R. 4-5) 

Thereupon, August 13, 1931, the present bill oif com¬ 
plaint was filed by Xancv King, by Hugh Barham as 
next friend, praying—first, that the defendant lj)e en¬ 
joined from exercising any authority or control! over 
the said fund derived from the land originally allotted 
to Pottey, and second, by mandatory order bie en¬ 
joined to take such action and such steps as mjiy be 
necessary to release the said fund from his super¬ 
vision and control or tlie supervision and control of 
those acting under his authority.* 

November 4, 1931, before the case was heard, jj. AY. 
Cozart and Samson B. Harjo, joint administratojrs of 
the estate of Pottey, were allowed to intervene as addi¬ 
tional parties plaintiff. (R. 7-9) i 

November *20, 1931, upon hearing argument oi\ the 
defendant’s motion to dismiss, the court below en.ered 

u* (1: i y 
r>f the 
bended 


* A similar bill of complaint, Equity Xo. .”327.'), was filed the suj 
in behalf of Eliza Wolf who had likewise demanded surrender 
said fund and been refused. Action in the Wolf case has been susj 
by stipulation pending the present appeal. 
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I. The Removal of Restrictions on the Land in the 
Manner Prescribed by Congress Operates to Re¬ 
move the Dependent Restrictions on the Accumu¬ 
lated Income. 


The Act of May 27, 1908, supra, like all other legis¬ 
lation on this subject, relates exclusively to restric¬ 
tions on the alienation of the lands of the allottees. 
Neither this Act nor anv other Act extending or re- 
moving restrictions deals directlv with the accumu- 
lated funds derived from the restricted lands from 
rentals, leases or other uses thereof. The authority 
of the Secretary of the Interior, as stated in Parker 
r. Richard, to manage and control money received from 
such uses of the restricted lands is incidental to the 


restricted character of the land itself and is not based 


on anv direct legislation dealing therewith. 

That such income derived from restricted Indian 
land, through rentals, oil leases, or otherwise, is like¬ 
wise restricted and subject to the jurisdiction and 
control of the Secretarv of the Interior acting for the 
United States so long as the land retains its restricted 
status , has long been settled. To quote from an opin¬ 
ion of the Solicitor for the Interior Department, under 
date of August 11, 1930, 53 L. D. 157, 162-164: 


“From the viewpoint of governmental control 
no sound basis in fact exists for making anv dis- 
ti net ion between the lands and the income there¬ 
from. The lands being restricted, the proceeds 
therefrom are likewise restricted and under the 
protecting care of the Federal Government. 
United States v, Mott (37 Fed. (2d) 860). In au¬ 
thorizing the leasing of lands for oil, gas, or other 
minerals with the approval of the Secretary of 
the Interior, Congress permitted a change in the 
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form of the property. Xo citation of authority is 
needed to sustain the doctrine that into whatever 
form trust property is converted it cont nues to 
be impressed with the trust. The rule is| a salu¬ 
tary one and has been repeatedly applied to the 
trust or restricted property of the Indians. 

# * # & * # * # 

It sufficiently appears from the foregoing deci¬ 
sions not only that the rovalty interest! of the 
lessee is but a right attached and incident to his 
ownership of the land but that the proceeds from 
the lands, whether derived from sale oj- lease, 
partake of the nature of the lands themselves and 
are impressed with the same trust. Tlicj status 
of the funds is thus determined bv the stiatus of 
the lands from which derived, audit therefore 
follows that the act of May 10, 19jj8, supra, ex¬ 
tending restrictions upon the lands for an addi¬ 
tional period of 2b years, ipso facto, extends for 
a like period, the restrictions upon the funds.” 

I 

It is also settled by the decision of the Supreme 
Court in Parker v . Richard, 250 U. S. 235, that with 
respect to the land inherited by full-blood heiijs from 
a full-blood allottee (as in this case) the restrictions 
on the accumulated income continue so lour; as\the re¬ 
strictions on the land continue, which is until the land 
is sold and conveyed by the heirs in the manner pre¬ 
scribed by Congress, or the expiration of the period 
of restriction. 

AVhat then is the status of the accumulated ncomc 
after the restrictions on the land have been so re¬ 
moved? 

Parker v. Richard is the controlling authority on 
this question as well as on the point directly involved 
and decided in that case. The precise question in that 
case w-as the status—as restricted or unrestricted— 
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both of the land inherited from the full-blood allottee 
and the accumulated income therefrom, prior to the 
conveyance of the land by the heirs as authorized by 
section 9 of the Act of May 27, 1908. That is to say, 
title to the land was still in the heirs of the original 
allottee and no conveyance had been made bv them 
with the approval of the county court as authorized 
by the said Act of May 27, 1908. In stating the case 
the Supreme Court said: 


“The questions to be considered are whether 
the land covered by the lease is land from which 
restrictions on alienation have been removed, and 
whether the supervisory authority of the Secre¬ 
tary of the Interior over the collection, care and 
disbursement of the royalties has terminated/’ 

On the first question, the court held that so long as 
the land remains in the hands of the full-blood heir 
of the original allottee (as it does until a conveyance 
is made with the approval of the county court) it is 
restricted land; and on the second question, that dur¬ 
ing the period of such rest rid ion the Secretary is still 
charged with supervision over the collection, care and 

disbursement of the income derived from royalties 

•> 

under a lease made with his approval. 

It is to be noted that the ruling on the second ques¬ 
tion—that the Secretary is charged with responsibility 
for the accumulated income as a restricted fund—is 
definitely limited to the period during -which the land 
remains restricted . This is plain from the following 
language tVom the court’s opinion (250 U. S., p. 240): 

‘‘True, it is possible under the proviso in Sec. 
9 for the heir, if the court approves, to sell and 
conre/f his interest in the land. But that has not 
been done, and it well may be that the heir will 



remain the owner until the restrictions empire in 
regular course—April 26, 1931. There ismothing 
in the proviso indicating that it is intended in the 
meantime to take from the Secretary or !to com- 
mit to the court the supervision of matters per¬ 
taining to the lease or the royalties. A purpose 
to do that doubtless would be plainly expressed. 
In this situation we think the authority} of the 
Secretary of the Interior to supervise the collec¬ 
tion , care and disbursement of the royalties has 
not terminated/’ j 

.1 

The decision of the Supreme Court in Parker v. 
Richard, therefore, supports the appellant^’ con¬ 
tention that the conveyance of the land by the heirs 

j j i 

of the original allottee, with the approval of thelcounty 
court having jurisdiction of the settlement of it he es¬ 
tate of said allottee, operated to remove all j'estno¬ 
tions, not only on the land (which is admitted jby the 
Secretary) but likewise on the accumulated income 
therefrom which had been paid to the Secretary, as a 
trustee, solely because of his control over the lUnd as 
“restricted” land, and which he now claims the right 
to retain notwithstanding all restrictions have been 
legally terminated in the precise manner prescribed by 
the Congress. j 

In this connection special attention is invited to the 
language of Section 9 of the said Act of May 27j, 1908, 
supra, which provides: 

l 

“The death of anv allottee of the Five Civilized 
Tribes shall operate to remove all restrictions 
upon the alienation of said allottee’s land;” 

with only two exceptions, namely, first, that heir*j> born 
after March 4, 1906, shall have a certain estate in the 
homestead until April 26, 1931, if they so long sur¬ 
vive, and second, that sales of the inherited lapd by 
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full-blood heirs must be approved by the county court 
having- jurisdiction of the estate of the deceased al¬ 
lottee. There is no limitation of auv character as to 
the accumulated funds derived from such lands, and 
in the instant case, where all restrictions on the land 
admittedly have been removed by the sale thereof ap¬ 
proved by the county court, it necessarily follows that 
every restriction, on land or accumulated fund derived 
therefrom, prescribed bp the Con press, has been ter¬ 
minated, and that the Secretary of the Interior no 
longer has anv lawful control of anv nature over the 


same. 

Again it should be emphasized that there is no ex¬ 
press statutory authority for the exercise of control 
over the accumulated income. The source of the Sec¬ 
retary's authority in that respect is the restricted 
status of the land, and when the land is freed of that 
restricted status in the manner prescribed bp the Con- 
press it would seem clear that the Secretary no longer 
has anv authoritv over the accumulated income, which 
belongs to the Indians no less than the land which 
thev inherited from the original allottee. 

To quote again from the opinion of the Solicitor 
above mentioned (53 L. D. 1G5): 


“It should be remembered in this connection 
that the power of Congress over the Indians and 
their property is plenary and that it is for that 
body to determine when its guardianship shall 
cease. United States r. Nice (241 U. S. 591); 117//- 
ton v. Amos (255 U. S. 373). 11’henever Congress 
has so determined the supervision and control 
theretofore exercised by the Secretary of the In¬ 
terior as the agent selected by Congress to per¬ 
form its guardianship powers necessarily come 
to an end.” 
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II. The Action of the Secretary in Seeking Amenda¬ 
tory Legislation Confirms the Soundness of Ap¬ 
pellants’ Position. 


In the 3rd Session of the 71st Congress, on January 
5, 1931, Mr. Leavitt, by departmental request, intro¬ 
duced a bill, H. R. 15603, to extend the restrictive 
period against alienation, lease, mortgage, ojr other 
encumbrance of any interest of restricted Ijeirs of 
members of the Five Civilized Tribes, and for other 
purposes, which provided in part: 


“That from and after the passage of this Act 
restricted members of the Five Civilizedj Tribes 
of Indians of Oklahoma nmv dispose of their rc- 
stricted property to their children or otherwise by 
deed or by will subject only to approval by the 
Secretary of the Interior, and any and alf inter¬ 
ests in lands or other restricted property acquired 
by persons of one-half or more Indian blood from 
restricted members of the Five Civilized [Tribes, 
shall be and remain restricted” etc. 


On this bill a favorable report was made jby the 
Committee on Indian Affairs on January 7j, 1931 
(II. Kept. 2188), wherein it was said: 


“Under present law uncertainty exists as to 
whether the act of May 10, 1928 (45 Slat. U 495), 
extending the restrictions on lauds* will include 
the accumulated funds, restricted until Apjril 26, 
1931, of living allottees as well as whether it will 
include such funds inherited by children boriji since 
March 4, 1906. Large sums of restricted nioneys 
accrued from oil and gas leases have passed to 
such children by inheritance, and additional royal- 


*A11 italics supplied. 
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ties are accruing and becoming payable to them. 

By the provisions of section 1 of the act of May 
10, 1028 (45 Stat. L. 405), the existing restric¬ 
tions on the lauds of Indians of the Five Civilized 
Tribes of one-half or more Indian blood are ex¬ 
tended for an additional period of 25 years, com¬ 
mencing April 26, 1931, except the special restric¬ 
tion against the alienation of homestead allotments 
imposed by section 0 of the act of May 27, 1908 
(35 Stat. 312), for the benefit of children born 
since March 4. 1906. 


The enactment of this measure would remove 
beyond the range of legal controversy the ques¬ 
tion of whether the act of May 10, 1928, extends 
the restrictions on monevs as well as lands in¬ 


herited by heirs of Indians 


of the Five Civilized 


Tribes, a large number of whom are full bloods 


with but limited education and business experi¬ 
ence. ’ ’ 


The report further stated that the bill had been intro¬ 
duced at the request of the Secretary of the Interior 
whose letter together with an accompanying memo¬ 
randum prepared by the Commissioner of Indian Af¬ 
fairs were included as a part of the report. 


Thereafter, February 4, 1931, the bill was recom¬ 


mitted to the Committee on Indian Affairs and on Feb¬ 


ruary 11, 1931, it was again reported with an amend¬ 
ment striking out the whole of the original bill and 
substituting an entirely new bill agreed upon by mem¬ 
bers of the Committee and representatives of the De¬ 
partment. The title was amended to read—A Bill to 
extend the restrictive period against alienation of any 
interest of restricted heirs of members of the Five 
Civilized Tribes, and for other purposes; and the 
amended bill provided in part as follows: 


“That all funds and other securities n<J>w held 
by or which may hereafter come under tlicj super¬ 
vision of the Secretary of the Interior belonging 
to restricted members of the Five Civilized! Tribes 
of Indians of one-lialf or more Indian bipod, in¬ 
cluding heirs born since March 4, 1906, s\iall re¬ 
main subject to the jurisdiction of said Secretary 
until April 26, 1956, subject to expenditure in the 
meantime for the use and benefit of the individual 
Indians to whom such funds and securities belong, 
under such rules and regulations as the said Sec¬ 
retary may prescribe;” etc. 


The purpose of the bill was again stated in the re¬ 
port of the Committee (II. Kept. 2592) as follows: 

l 

i 

“The purpose of the proposed amendment is 
two-fold: First, to assure that funds and Securi¬ 
ties now held by the Secretary of the Interior be- 
Ion (jin ff to restricted members of the Fire Civilized 
Tribes of one-half or more Indian blood remain 
restricted and subject to continued supervision 
after April 26, 1931, and secondly, that restricted 
lands inherited or otherwise acquired by liejirs of 
one-half or more Indian blood born since Mairch 4, 
1906, shall remain restricted until April 26,j 1956, 
unless the restrictions are removed in the ljnean- 
time in a manner prescribed by existing law. j 
The necessity for this legislation arises! pri- 
marilv from the fact that the extension act of 
May 10, 1928, did not sufficiently protect Indian 
heirs of one-half or more Indian blood who‘have 
no allotments in their own right and have njo re¬ 
stricted lands, except those acquired by inheri¬ 
tance or otherwise from restricted members ojf the 
tribe; also that the existing restrictions aghinst 
accumulated funds in the hands of the Secretary 
of the Interior belonging to restricted Indians of 
the Five Civilized Tribes of one-half or more In- 
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dian blbod, would not expire on April 26, 1931, 
there l>eini>* considerable uncertainty and doubt as 
to this under existing" law. 

The substitute amendment also assures addi¬ 
tional protection to these Indians by requiring" that 
conveyances of anv interest in land of any full- 
blood Indian heir shall not be valid unless ap¬ 
proved in open court after notice in accordance 
with the rules of procedure in probate matters, 
with the right of appeal from the county court to 
the district court of the district of which the 
county forms a part. 

The bill as it was introduced was drafted bv 

• 

the Department of the Interior. The amendment 
changing" the body of the measure was worked out 
between members of the committee, the Oklahoma 
delegation, and representatives of the Office of 
Indian Affairs. Because of the situation on which 
it proposes to meet, it is urged that action be 
taken upon the bill at the earliest possible date.“ 


A similar bill was introduced in the Senate, S. 6169, 
and a similar report made by the Senate Committee 
on Indian Affairs (S. Kept. 1670). 

Xo action was taken on either bill in either House 
or Senate and both died upon the adjournment of the 
71st Congress. 


In the 72nd Congress, 1st Session, the same bill in 
its amended form was again introduced, on February 
2, 1932, as II. K. 8750, and again it was reported favor¬ 
ably by the Committee on Indian Affairs (II. Kept. 
1015). In the said report it was stated: 


“The first section of this act would restrict In¬ 
dians of half blood, or more, whether enrolled or 
unenrolled, until after April 26, 1956, and would 
be retroactive to April 26, 1951, to fill in the gap 
between the expiration of the act of May 27, 1908, 
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and the passage of this act. The effect would be 
to hold in the custody of the Secretary ofithe In- 
terior large sums of money and securities of In- 
dians within the class described.” 

I 

and in the letter of the Secretary of the Interioij, dated 
February 1, 1932, which was included as a part! of the 
report it was stated: 

I 

“ Briefly, the legislation proposed is intended to 
set at rest any doubt as to the jurisdictioniof the 
Secretary of the Interior over the moneys and 
securities accumulated prior to April 2G,| 1931, 
from restricted lands of these Indians and lo con¬ 
tinue that jurisdiction for the same period that 
the lands are restricted under existing law. j 
Since the passage of the act of May 10, 1928, 
(45 Stats. L. 495), extending the restrictions on 
the lands until April 2G, 195G, uncertainty lias 
existed as to whether the funds to the credit of 
the Indians on April 2G, 1931, are also restricted, 
particularly the funds of heirs of one-half or! more 
Indian blood, who prior to April 2G, 1931, jiad a 
special interest under section 9 of the act oil May 
27, 1908 (35 Stats. L. 312) in homestead jallot- 
ments. A number of suits have been instituted 
since April 2G, 1931, against the Secretary <jf the 
Interior to compel the release of the accumulated 
funds standing to the credit of certain of {these 
heirs. Many of such heirs are full-blooded In¬ 
dians. None of them received an allotment of 
land. Their education and business experience 

are so limited in many cases that it would be de- 

* 

cidedly unwise to release large sums of accumu¬ 
lated oil and gas royalties and Government securi¬ 
ties to them for their unrestricted use. These 
moneys and bonds, supplemented by the future 
income of the Indians from their lands, if! ex¬ 
pended for their support under careful supfervd- 


I 
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sion will meet llieir every need for manv years; 
but if released from the superyision of the depart¬ 
ment the benefit to the Indians therefrom, experi¬ 
ence has demonstrated, will be of but short dura¬ 
tion; and many of the Indians will be without 
homes or the means for the construction and main¬ 
tenance of homes for their families and for the 
education and social advancement of their chil¬ 
dren. ’ 9 


A minority report was also filed by Mr. Cartwright 
(II. Kept. 1015, Part 2) wherein it was said: 


“The State of Oklahoma, in accepting the ena¬ 
bling act, agreed to a 21-year restriction period 
for the Five Civilized Tribes, which expired in 
1931. In 1928 Congress again forced Oklahoma to 
accept another 25-year restriction period. 

This bill would restrict the unenrolled Indian 
born since 1906 and also the inherited property of 
the enrolled Indian which was not covered in the 


act of 1928, making it retroactive to April 26, 1931. 
This is in violation of all past agreements between 
the Indian and the United States Government re¬ 
imposing restrictions and prolonging final settle¬ 
ment and therefore should not become a law. 

Under the Atoka Agreement in 1903 with the 
United States Government the tribal affairs of 
Choctaws and Chickasaws were to have come to 
an end in 1906, but when that time came very little 
had been accomplished in the settlement of their 
property rights and they were forced by an act 
of Congress to continue their limited tribal gov- 
eminent. Since 1906 the Choctaws and Chicka¬ 
saws have tried every honorable means to get a 
final and complete settlement of their affairs. 

These Indians are tired of bureaucratic govern¬ 


ment. They feel that they have been unjustly 
treated and their money used to keep up tribal 
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officers, while many of the deserving Indians are 
almost at the point of starvation. They beja: to be 
free from this rule, to have their affairs wound up 
and be allowed to live as other citizens, j They 
argue that as long as tliev are under restrlictions 
their money will be used to keep up salaried of¬ 
ficers and the bureau will continue to operate in 
order to hold jobs for those in authority, while the 
Indians realize no benefit whatsoever. j 
There is also a belief that many of the Italians 
have been victims of an unsympathetic att itilde on 
the part of the bureau in dealing with their per¬ 
sonal problems, an attitude that dulls the initiative 
of these people in any attempts to solve their own 
problems of life. These Indians are not anj igno¬ 
rant class of people. They vote and they lipid of¬ 
fice. Those who may be classed as incompetent 
by the bureau, as a rule have educated children 
who are fully capable of taking care of thei|* own 
affairs and those of their parents.” 

i 

I 

Thereafter, on April 11, 1932, H. R. S750 passed the 
House and was sent to the Senate. On June 28, it 
passed the Senate, with amendments,* but was then 
recalled and recommitted to the Committee on Indian 
Affairs for further consideration. Xo further Action 
occurred, however, prior to adjournment of the first 
session of the 72nd Congress, on July 16, 1932. 

The foregoing recital speaks for itself. Obviously 
the language of the bill is broader than the purpose 

_ j 

*“Provided further, that the provisions of this Act shall hot be 
construed to alter or interfere with the rights of plaintiffs having 
suits on file for the recovery of funds in the hands and under the 
supervision of the Secretary of the Interior: and provided farther, 
that the Secretary of the Interior under such rules and regulations .as 
he may prescribe is hereby authorized and empowered to approve 
trust agreements relating to restricted funds or other restricted prop¬ 
erty, and in the event any such trust agreement is annulled, cancelled, 
set aside or held to be void, the principal together with all interest 
due shall revert to the control and supervision of the Secretary 0f the 
Interior. ” 


i 

I 
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expressed in the committee reports and tlie statements 

of the Secretary and the Commissioner of Indian Af- 

%■ 

fairs. Aside from that, however, and whether or not 

the Secretary’s authority over the accumulated funds 
* * 

derived from restricted lands was terminated in all 
cases on April 20, 1931, and whether or not such author¬ 
ity can be restored retroactively bv amendatory lesris- 
lation, which are questions not involved in the present 
case, we submit it is amply clear, upon the Depart¬ 
ment’s own admissions, that the Secretary has no an- 
thoritv over anv funds, such as the fund involved in 


the present case, which are derived from land on which 
all restrictions J/arc admittedly been removed as a re¬ 
sult of the conveyance of the said land by the heirs 
with the approval of the county court. 

It is apparent moreover from the broad language of 
the proposed bill that it is the intention and hope, not 
only to remove the supposed doubt which exists as to 
the authority of the Secretary over accumulated funds 
derived from land which continues restricted, but also 
to give the Secretary authority over funds (like 
the fund in the present case) which appertain to land 
which is admittedly now unrestricted. The Secre- 
tary’s present unauthorized and unlawful retention of 
such control, as in the present case, is apparently con¬ 
tinued only in the hope that some legislation will be 
enacted to validate his action. Whatever his motives 
mav be, ; such action is unwarranted and bevond his 
authority. 


III. Jurisdiction. 

The appellants’ right to relief by mandatory in¬ 
junction rests on the admitted fact that the appel- 
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hints’ property rights are involved and the demonstra¬ 
tion of the Secretary’s entire want of authority over 
the subject matter, i. e. the fund which he is withhold¬ 
ing from appellants and over which he continues to 
exercise authoritv and control. 

i 

The principle is too well settled to warrant dis¬ 
cussion. As was said in Philadelphia Co. v. Stwison, 
223 U. S. 605, 619: | 

I 

l 

I 

4 ‘If the conduct of the defendant constitutjes an 
unwarrantable interference with property cf the 
comjdainant, its resort to equity for protection is 
not to be defeated upon the ground that thi suit 
is one against the United States. The exemption 
of the United States from suit does not protect 
its officers from personal liability to persons \yhose 
rights of property they have wrongfully invaded. 

See also Noble v. Union River Logging Co., 147 tl. S. 
165, and American School of Magnetic Healing v. 
Me Annuity, 1ST U. S. 94. j 

Relief by mandatory injunction in such cases is not 
only preferable but in fact the only remedy, except in 
the rare cases where the sole purpose of the sujit is 
to obtain the performance of a simple ministerial act 
directed by statute (as, for example, the delivery iof a 
patent). As was said in Waite v. Macy, 246 U. S. ; 606, 

610: ! 

I 

I 

I 

“The Secretary and the board must keep within 
the statute, Merritt v. Welsh, 104 U. S. 694, which 
goes to their jurisdiction, see Interstate Com- 
merce Commission v. Northern Pacific Ry. Co., 
216 U. S. 538, 544, and we see no reason why] the 
restriction should not be enforced by injunction, 
as it was, for instance, in Bacon v. Rutland R. R. 


Co ., 232 U. S. 134, Philadelphia Co. v. Stimson, 
223 U. S. 605, 620, Santa Fe Pacific B. R. Co. r. 
Lane, 244 U. S. 492. We are satisfied that no other 
remedy, if there is any other, will secure the 
plaintiffs’ rights.” 

Other cases in which relief by mandatory injunc¬ 
tion has been approved, are: 

American School of Magnetic Healing v. Me- 
Annuity , 187 U. S. 94, 

Lane Watts, 234 U. S. 525, 

Payne v. Central Pacific Railway Co.. 255 IT. S. 
228, 

Payne r. New Mexico, 255 IT. S. 367, 

Work r. Louisiana , 269 IT. 85. 250. 

See also Hughes’ Federal Practice , Jurisdiction (0 
Procedure , Section 1026. 

Respectfully submitted, 

Francis W. Clements, 
Francis M. Goodwin, 
Lawrence H. Cake, 

1 Attorneys for Appellants. 

A. G. Xicuols, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1932 

No. 5612 j 

Nancy King kt al., appellant j 

v. 

Ray Lyman Wilbur, appellee j 

I 

BRIEF FOR APPELLEE ! 


THE DECISION BELOW 

I 

I 

The lower court on November 20, 1931, sustained 

! 

the defendant's motion to dismiss plaintiff’s bill of 
complaint, stating in its opinion that “the cohvev- 
ance of the land by the heirs, with the approval of 
the county court, as provided by section 9 of th'e act 
of March 27, 1908, does not have the effect of re¬ 
moving the restrictions on the royalties which have 
accrued as herein, prior to the date of such approval, 
and the Secretary’s jurisdiction and supervisory 
control over that accumulated fund is not thereby 
terminated.” Decree was entered accordingly,jand 
the plaintiff assigned error and brought it here for 
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THE FACTS 


The facts, brieflv restated, are that Pottev, a 
full-blood Seminole Indian, on or about December 
1, 1926, died intestate possessed of an allotment 
of tribal land, upon which on June 18, 1923, with 
the consent and approval of the Secretary of the 
Interior, he had executed an oil and gas lease to 
the Creek Capital Oil Company for a term of ten 
rears from November 25, 1919. Royalties had ac- 
crued thereunder in the hands of the Secretary 


in the approximate sum of $75,000. He left as 
his heirs at law Nancv King, his widow; Eliza 
Wolfe, a daughter hr a former marriage; and 
David Stamp, a son by a former marriage, who on 
April 15, 1930, died. 

Appellant Barham, who filed the bill of com¬ 
plaint, as next friend, in fact is the guardian of 
Nancy King, an incompetent person, and Cozart 
and Har.jo are the joint administrators of Pottev 7 s 
estate. 

There is here involved onlv the inheritance of 

* 

his widow. It consists of an undivided interest in 
his restricted allotment and an undivided portion 
of the restricted money accumulated in the pos¬ 
session and under the official supervision of the 
Secretary. This fund was restricted bv virtue of 
specific provisions of law and the rules and regu¬ 
lations promulgated with lawful authority by the 
Secretary, the pertinent portions of which will 
hereinafter appear. Specific provisions were en- 
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acted by Congress respecting the removal of re¬ 
strictions on the alienation of inherited land by 
full-blood heirs, but neither direct nor indirecjt pro¬ 
vision has been enacted providing for removal of 
restrictions on accumulated restricted money, nor 
anv intimation made by Congress that it &o in- • 
tended. On the other hand, the contrary must be 
presumed from the resounding silence of that body. 

The widow, Nancy King, is a full-blood Indian. 
After the death of Pottey, she, with the approval 
of the countv court of Seminole Countv, Oklahoma, 
conveyed her inherited portion of Pottey’s iallot- 
ment. Plaintiffs claim that such conveyance, pass¬ 
ing title to her share in the restricted land, bper- 
ates to remove existing restrictions on the royalty 
fund in the official custody of the Secretarv olf the 

" i 

Interior. 

THE LAW 

i 

Section 441 of the Revised Statutes of the Uiiited 
States provides: 

& 

The Secretarv of the Interior is chalrged 
with supervision of public business relating 
to the following subjects: * * * Third, 
the Indians. 

Section 46*3 of the Revised Statutes provides j 

The Commissioner of Indian Affairs sjliall, 
under the direction of the Secretarv of the 

* i e 

Interior and agreeably to such regulations 
as the President may prescribe, have) the 
management of all Indian Affairs and all 
matters arising out of the Indian relations. 


i 
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The act of May 27, 1908 (35 Stat. 312), placed 
restrictions upon full-blood heirs of deceased al¬ 
lottees until April 26, 1931, and while that restric¬ 
tion existed Congress, by amendment, extended that 
period to 1956. (Act May 10, 1928, 45 Stat. 495.) 

Section 2 of said act provides: 

That all lands other than homesteads al¬ 
lotted to members of the Five Civilized 
Tribes from which restrictions have not been 
removed may be leased bv the allottee if an 
adult, or by guardian or curator under order 
of the proper probate court if a minor or 
incompetent, for a period not to exceed five 
years, without the privilege of renewal: Pro¬ 
vided, That leases of restricted lands for 
oik gas, or other mining purposes, leases of 
restricted homesteads for more than one 
year, and leases of restricted lands for pe¬ 
riods of more than five years, mav be made, 
with the approval of the Secretary of the 
Interior, under rules and regulations pro¬ 
vided by the Secretary of the Interior, and 
not otherwise: And provided further, That 
the jurisdiction of the probate courts of the 
State of Oklahoma over lands of minors and 
incompetents shall be subject to the forego¬ 
ing provisions, and the term minor or 
minors, as used in this act, shall include 
all males under the age of twentv-one vears 
and all females under the age of eighteen 
years. (Italics supplied.) 

Section 9 provides : 

The death of anv allottee of the Five Civi- 

* 

lized Tribes shall operate to remove all 
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restrictions upon the alienation of said allot¬ 
tee’s land: Provided, That hereafter ljo con¬ 
veyance bv anv full-blood Indian of thd Five 
Civilized Tribes of any interest in laijds re¬ 
stricted by section 1 of this Act acquired by 
inheritance or devise from an allottee of 
such lands shall be valid unless approved by 
the county court having jurisdiction pf the 
settlement of the estate of the deceased allot¬ 
tee or testator: Provided further, That if 
anv member of the Five Civilized Tribes of 

* i 

one-lialf or more Indian blood shall did leav¬ 
ing issue surviving, born since Maxell 4, 
1906, the homestead of such deceased lallot- 
tee shall remain inalienable, unless rpstric- 

i 

tions against alienation are removed 1|here- 
from by the Secretary of the Interiok* for 

• v i 

the use and support of such issue, djiring 
their life or lives, until April 26, 1931. 

THE LEASE 

I 

i 

The oil and gas lease from which the fupd in 

I 

controversy accrued was a lease of restricted land 
%> 

made under the rules and regulations of the Sec- 

I 

retary of the Interior, and was duly approved by 
him. (R. p. 2.) Assuming that the Court will 

i 

take judicial notice of its provisions, although not 
set out in the record, the following sections wjhicli 
appear therein are quoted: j 


8. This lease shall be subject to the regula¬ 
tions of the Secretary of the Interior, noNv or 
hereafter in force, relative to such lease^, all 
of which regulations are made a part and 
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condition of this lease: Provided, however 
That no regulations made after the approval 
of this lease, affecting either the length of 
term of oil and gas leases, the rates of royalty 
or payment thereunder, or the assignment of 
leases, shall operate to affect the terms and 
conditions of this lease. 

12. In event restrictions on alienation 
shall be removed from all the leasehold 
premises described above, this lease shall be 
released from the supervision of the Secre¬ 
tary of the Interior, such release to take ef- 
feet without further agreement, from the 
date such restrictions are removed, and 
thereupon the authority and power delegated 

to the Seeretarv of the Interior as herein 

% 

provided shall cease, and all payments re¬ 
quired to be made to said Superintendent for 
the Five Civilized Tribes, Muskogee, Okla¬ 
homa, shall thereafter be made to lessor or 
the then owner of said lands in person or be 
deposited to the credit of said lessor or his 
assigns at the First National Bank of Ada, 
Okla., or such other place as the said lessor 
or his assigns mav from time to time desig- 
nate in writing, and changes in regulations 

thereafter made bv the Seeretarv of the 

* * 

Interior applicable to oil and gas leases shall 
not apply to this lease. 

13. Each and every clause and covenant in 

•/ 

this indenture shall extend to the heirs, ex¬ 
ecutors, administrators, successors, and law¬ 
ful assigns of the parties hereto. 
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THE RULES AND REGULATIONS 

The rules and regulations of the Secretary j>f the 
Interior governing the leasing of land of members 
of the Five Civilized Tribes prescribed by the Sec¬ 
retary of the Interior to carry into effect thb pro¬ 
visions of the act of Congress of May 27, ,1908, 
supra, and amended from time to time, and tvhich 


were in force and effect at the date of the execution 
of said lease and have the force and effect of law, 

i 

among other things, provide: 

24. The lessee shall pay or cause to b(j paid 
to the Superintendent for the Five Civilized 
Tribes or other officer of the United States 
having jurisdiction over the leased preinises 
for the use and benefit of the lessor as 
royalty * * *. • j 

29. All royalties, rents, or payments due 
under leases which have been or may tje ap¬ 
proved by the Secretary of the Interior shall 
be paid to the Superintendent for the | Five 
Civilized Tribes, Muskogee, Okla., or to 
such other person as may be designated by 
the Secretary of the Interior, for the benefit 
of the various lessors, or, in cases of minors 
and incompetents, shall be deposited as here¬ 
inafter specified. No royalties on such leases 
shall be paid by the lessee direct to the lejssors 
or their representatives. * * * 

Provided, however, That the said superin¬ 
tendent or other officer in charge of the bffice 
of the Superintendent for the Five pivi- 
lized Tribes is authorized, in his discretion, 

139191—32-2 
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where considered for the best interest of any 

* 

adult, minor, or incompetent lessor, or his 
or her heirs, for whose account royalties, 
rents, or payments accruing under any lease 
have been paid to said superintendent, to 
withhold the disbursement of such royalties, 
rents, or payments, wholly or in part, from 
anv such adult or guardian or curator of anv 
such minor or incompetent, or his or her 
heirs, until such time or times as the pay¬ 
ment thereof is considered best for the bene¬ 
fit of said lessor or his or her heirs. (Italics 
supplied.) 

And provided further, That in such indi¬ 
vidual cases or classes of cases as the Secre¬ 
tary of the Interior may direct the Superin¬ 
tendent for the Five Civilized Tribes shall 
cause such payments as may be authorized to 
be made out of the royalties and other indi- 
vidual Indian funds of the restricted In¬ 
dians, minors, and incompetents to be paid 
direct to the Indians entitled thereto or to 
be otherwise paid out for their benefit and 
use, as the Secretary of the Interior mav 
authorize in said cases. 

And provided also, That from the indi¬ 
vidual Indian restricted funds derived as 
royalties or otherwise no disbursements in 
settlement of litigation or in payment of 
attorney's fees or in the purchase of or 
investment in real estate or in loans upon 
real estate shall be made except with the 
approval of the Secretary of the Interior 
thereto: Provided, however, That nothing 
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in this section shall be construed as limiting 
or affecting the jurisdiction of the Superin¬ 
tendent for the Five Civilized Tribes as 
authorized by certain provision of the ^ct of 
Congress approved February 14, 1920 (41 
Stat. L. 408-426), which reads: j 

“That hereafter no undisputed claims to 
be paid from individual moneys of restricted 
allottees or their heirs, or uncontested agri¬ 
cultural and mineral leases (excluding oil 
and gas leases) made bv individual restricted 
Indian allottees or their heirs, shall bq for¬ 
warded to the Secretary of the Interiojr for 
approval, but all such undisputed clairhs or 
uncontested leases (except oil and gas 
leases) heretofore required to be approved 
under existing law by the Secretary of the 
Interior shall hereafter be paid, approved, 
rejected, or disapproved by the Superin¬ 
tendent for the Five Civilized Tribefe of 
Oklahoma: Provided, however, That any 
party aggrieved by any decision or order 
of the Superintendent for the Five Civilized 
Tribes of Oklahoma may appeal from the 

same to the Secretarv of the Interior within 

" . i 

30 days from the date of said decision or 
order. 7 7 

43. Oil and gas leases heretofore approved 
and leases for other minerals now or here¬ 
after in force on land from all of which re¬ 
strictions against alienation have been or 
shall be removed, even if such leases contjain 
provisions authorizing supervision by this 

department, shall, after such removal of 

I 
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restrictions against alienation, be operated 
entirely free from such supervision, and the 
authority and power delegated to the Secre¬ 
tary of the Interior in said leases shall cease 
and all payments required to be made to the 
Superintendent for the Five Civilized Tribes 
shall thereafter be made to lessor or the then 
owner of said land, and changes in regula¬ 
tions thereafter made bv the Secretary of the 

* * 

Interior applicable to oil and gas leases shall 
not apply to such leased land from which said 
restrictions are removed. 

In the event restrictions are removed from 

a part of the land included in any lease to 

which this section applies the entire lease 

shall continue subject to the supervision of 

the Secretary of the Interior, and all roval- 

%> %> 

ties thereunder shall be paid to the Super¬ 
intendent for the Five Civilized Tribes until 
such time as the lessor and lessee shall fur¬ 
nish the Secretary of the Interior satisfac- 
torv information that adequate arrangements 
have been made to account for the oil, gas, or 
mineral upon the restricted land separately 
from that upon the unrestricted. Thereafter 
the restricted land only shall be subject to 
the supervision of the Secretary of the In¬ 
terior, provided that the unrestricted portion 
shall be relieved from such supervision, as in 
the lease or regulations provided. 

RESTRICTIONS EXTENDED 


By the acts of May 10 and 24, 1928 (45 Stat. 
495 and 733), Congress extended the restrictions 
for a period of 25 years from April 26, 1931, and 


authorized removal thereof by the Secretary, 
against alienation then existing, “ Wholly! or in 
part, under such rules and regulations concerning 
terms of sale and disposal of the proceeds for the 
benefit of the respective Indians as he may pre¬ 
scribe.” For the convenience of the Court the act 
is set out in full in Appendix A to this brief, 

THE SOLICITOR’S OPINION 


The Solicitor of the Interior Department! in an 
approved opinion rendered August 11, 1930, held 
that where such heirs are of the full bloorj their 
inherited interests are restricted under the firfet pro- 

i 1 

viso to section 9 of the act of 1908. prohibiting! alien¬ 
ation of inherited land without the approval of the 
local court. A copy thereof is set out in Appendix 
B to this brief. | 

The view of the Solicitor apparently is materially 
strengthened by the fact that the second proviso 
was repealed, effective April 26, 1931, by the jact of 
May 10, 1928. supra, thus leaving the first proviso 
in full force and effect, operating alike uphn all 
full-blood heirs who have inherited interests in 
restricted lands, both homestead and surplus, al¬ 
lotted to members of the Five Civilized Tribes. The 
appellee, the Secretary of the Interior, has ac¬ 
cepted and followed this opinion, in so far as it 
concerns full-blood Indian heirs. 

It will be noted that this opinion deals wit|li the 
effect of the expiration, in due course, of the re¬ 
stricted period fixed by law; that we are her^ con- 
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cerned solelv with the effect of the removal of re- 

%/ 

strictions, under specific provisions of law, prior to 
the expiration of the restricted period. We hereby 
refer to the opinion and make it a part of this brief. 

DISCUSSION 


Manifestly Congress neither expressed nor im¬ 
plied a purpose to relieve full-blood Indians from 
restrictions, whether allottees, heirs, or devisees, 
except that with the Court’s approval a full- 
blood heir, or devisee may pass title to inherited 
or devised land which had been allotted to a 
full-blood ancestor. If the full-blood heir does 
not choose to convev, or the countv court does 
not elect to approve a conveyance, no change 
in existing conditions as to full-blood heirs will 
occur until the expiration of the restricted period 
fixed or 'extended bv Congress. Full-blood heirs, 
by the act, are distinguished from heirs having a 
less degree of Indian blood, and are retained un¬ 
der the official supervision of the Government be¬ 
cause thev are full-blood Indians and in need of 


assistance in conserving their inherited, as well as 


their allotted, estates. With no convevanee exe- 

%/ 

cuted by the full-blood heir and approved by the 
county court up to 1956, no change is effected in 
the supervision by the Secretary of the entire 
estate, viz, both the land and the monev. Parker v. 
Rickard (250 U. S. 235). 

The duty to collect, care for, and disburse the 
royalties arising from the oil lease, together with 
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the supervision over the sale of the land trior to 
the death of this allottee, were reposed in the Sec¬ 
retary of the Interior. The royalties accruing were 
collected, disbursed, or invested for the behefit of 
the allottee under prescribed rules and regulations 
and under the provisions of the lease, and at all 
times were subject to official administrative jdiscre- 
tion. The land could not be conveved or otherwise 

J i 

alienated without his approval. This condition of 

j 

supervision continued after the death of the dllottee 
for the benefit of the heir born after March 1906, 
and after his death for the benefit of full-blood 
heirs. Parker v. Rilejj (250 U. S. 66), Packer v. 
Richard, supra. By the act, discretion with! refer¬ 
ence to the propriety of conveying the land, and 
that alone, was withdrawn from the Secretary and 
reposed in the county court having jurisdiction of 

i 

the settlement of the estate of the deceased allottee. 
The act savs nothing about the administration or 
supervision of money, but uses language which re¬ 
fers solelv to the convevance of the land, and can 
not be misconstrued. The provisions of the act 
and the death of the allottee accomplish a division 
of the original trust reposed in the Secretary, so 
that the accumulated funds remain restricted and 

r 

subject to his supervision until 1956. For all pur¬ 
poses except the approval of a conveyance, the! land, 
until conveyed, remains subject to his supervision 
for the same period. If at any time prior i\o the 
expiration of the trust period a conveyance bf all 
the inherited land is approved by the county ciiourt, 
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supervision over the land, the lease, and its subse¬ 
quent proceeds ceases. 

In the event only a part of the inherited land 
covered bv a lease is conveved bv an heir, the entire 
lease, by the provisions of section 43 of the rules and 
regulations heretofore quoted, remains subject to 
supervision until arrangements satisfactory to the 
Seeretarv are made to adequatelv nrotect the inter- 
est of the restricted landowner. But in any event 
the fund alreadv accumulated in his hands is un- 
affected. The county court has acquired no super¬ 
vision over the monev. Tt mav onlv consider and 

K *■ 4 - 

pass upon a conveyance of the land, and the Secre¬ 
tary has nothing to do with tlie convevance or its 
approval. See United States v. IIinkle (261 Fed. 
518). 

It will be observed that the power to remove 
restrictions in whole or in part as to the entire 

rovaltv fund of the deceased allottee, for the bene- 

* « 

fit of the full-blood heir, has been reposed in the 
Secretary of the Interior. He may under proper 
circumstances, if his judgment prompt him, remove 
restrictions on the fund or part of it and permit the 
full-blood Indian heir to use it, free from super¬ 
vision; or it would be within the realm of his 
proper authority to permit an investment of ac¬ 
crued royalties in other lands, taking deeds in the 
name of said full-blood heir containing a restric¬ 
tion clause, as was done in the case of Sunderland 
v. United States (266 U. S. 226). It will hardly be 
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contended that had that been done here, approval 
by the county court of the conveyance of the in¬ 
herited land would have operated to remove restric¬ 
tions on the lands so purchased with royalties. 

The county court is given no power of super¬ 
vision or administration over estates left by re¬ 
stricted Indians to full-blood heirs. The Secre¬ 
tary of the Interior alone is invested therewith. 
The sole function of the county court is to examine 
the transaction involving the sale and conveyance 
of the inherited allotment that it may ascertain 

whether or not such conveyance is for the best 

* 

interest of the full-blood heir and to approve or 
deny its approval thereto. But it has no authority 
over royalties previously accrued, or over [lands 
belonging to said full-blood Indian heir otliej than 
the allotment inherited by the full-blood heirj. Its 
duty, limited and clearly defined by the law, per¬ 
tains to the conveyance of lands alone andj does 
not embrace those various administrative functions 
usually exercised by the Secretary of the Interior. 
The very fact that Congress used clear, specific, 

and unambiguous language leaves nothing to 

r 

interpretation or construction. 

Heretofore the identical question presented by 
this case has not been decided by any court, but in 
the Hinkle case, supra, the Eighth Circuit Court 
of Appeals regarded the mineral rents and royalties 
as a trust estate separate and distinct from a trust 
in the lands from which they are derived, and held 
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that the collection, care, and custody of such a fund 

naturally falls to the Secretary of the Interior. In 
•/ %/ 

its decision that court did not specifically deter¬ 
mine whether the royalties accumulated on the lease 

%/ 

should be deliyered to the heir or be retained by 
the Secretary, but it strongly indicated that the 
Government, as guardian of the full-blood heir, was 
charged with the protection of her inherited estate 
until Congress shall specifically dissolve such re¬ 
lationship. The court used the following language: 

Whether Sophia Robert, nee Cash, would 
be now entitled to the mineral rents and 
profits arising from the land during the 
period of restriction, if they were in the pos¬ 
session of the Secretary of the Interior, or 

•» 

whether the Secretary could retain them 

• 

“ until such time or times as the payment 

thereof is considered best for the benefit of 

said lessor or his or her heirs” we need not 

determine, as we are clearly of the opinion 

that the United States may in a suit to can- 

cel conveyances made in violation of restric- 
%/ 

tions upon the alienation of Indian lands 
have an accounting of the mineral rents and 
profits unlawfully received by the defend¬ 
ants; the disposition of the same to be de¬ 
termined later, if any such rents and profits 
are recovered. In this connection we may 
properly quote from the opinion in Parker 
v. Richard et ah, supra, as follows: 

4 ‘The heir is a full-blood Indian, as was 
the allottee, and is regarded by the act as in 
need of protection, as was the allottee. In 


17 


the absence of some provision to tlie con¬ 
trary, the supervision naturally falls! to the 
Secretary of the Interior. R. S., Se£s. 441, 
463 (Comp. St., Secs. 681, 716); West v. 
Hitchcock, 205 U. S. 80, 85 (27 Sup. <pt. 423, 
51 L. Ed. 718). And see Catholic Bishop of 
Nesqually v. Gibbon, 158 U. S. 155, 166 (15 
Sup. Ct. 779, 39 L. Ed. 931).’ 7 

Just when the United States shall cease to 
sustain the relation of guardian to this full- 
blood Indian seems, under the decisions, a 
matter for Congress to decide. Bracier v. 
James, supra; United States v. Nice, 241 
U. S. 591, 36 Sup. Ct. 696, 60 L. Ed] 1192; 
Tiger v. Western Investment Co., 221i U. S. 
286, 316, 31 Sup. Ct. 578, 55 L. Ec[. 738; 
Heckman v. United States, 32 Sup. Cjt. 424, 
56 L. Ed. 820. The rules and regulations of 
the Secretary of the Interior as to the col¬ 
lection, control, and custody of mineral rents 
and profits, made within the power granted 
by the acts of April 26, 1906, and May 27, 
1908, supra, have the force and effect |>f law 
upon the subject, and persons dealing di- 

reetlv with a tribal Indian in violation 
* 

thereof can not retain the fruits of| such 
unlawful agreement. Heckman v. United 
States, supra; United States v. Eaton, 144 
U. S. 688, 12 Sup. Ct. 764, 36 L. Ed!. 591; 
Wilkins v. United States, 96 Fed. 837, 37 
C. C. A. 588; Unitecl States v. Gray, 201 Fed. 
291, 119 C. C. A. 529; United States v.i Law, 
250 Fed. 218,162 C. C. A. 354. 
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Legislation respecting the Indians is to be con¬ 
strued in their interest. 

United States v. Nice, 241 U. S. 591. 

The legislative and judicial attitude of the Gov¬ 
ernment toward Indians in general up to and in¬ 
cluding May 27,1908, the date of the passage of the 
restriction act here involved, is briefly recited in— 


Tiger v. Western Inv. Co 221 U. S. 286, 
and 

Heckman v. United States, 224 U. S. 413, 
426. 


In the case of West v. Hitchcock, supra, the 
Secretary was called upon to determine whether an 
applicant was an Indian entitled to enrollment. 
The Court, speaking through Mr. Justice Holmes, 
said (page 84) : 

If a mere outsider were to make a claim, it 
would have to be rejected by some one, and 
the Secretary is the natural if not the only 
person to do it. 

And on page 86: 

We doubt if Con gress meant to open an 
appeal to the courts in all cases where an 
applicant is dissatisfied. Of course, the 
promise of the United States that there shall 
be allotted one hundred and sixty acres to 
each member of the Wichita band mav be 
said to confer an absolute right upon every 
actual member of the band. But some one 
must decide who the members are. We al¬ 
ready have expressed the opinion that the 
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* primary decision must come from thg Secre¬ 
tary. There is no indication of an intent to 
let applicants go farther. There ire in¬ 
superable difficulties in the way of at least 
this form of suit, and the Department of the 
Interior generally has been the custodian of 
Indian rights. 

This simply means in the light of the entire dis¬ 
cussion that where the law of Congress either is 
silent or uncertain the Secretary of the Iiiterior, 
under his general statutory authority, is the tri¬ 
bunal having power to determine how the law shall 
be administered and to whom it shall be applied. 
The fact that it was in mandamus makes no differ¬ 
ence in its application here. 

It will be noted that in the act of Mav 24, 1928 

i 

(see Appendix), by section 3, Congress has jrecog- 
nized the probability that oil and gas may be pro¬ 
duced from inherited lands before they ar6 con¬ 
veyed by the full-blood heir; it recognizes the prob¬ 
ability that the Secretary may have under liijs con¬ 
trol “ individual Indian funds,” and expressly 
authorizes payment of taxes therefrom, j This, 
standing alone, seems to justify the assumption 
that Congress well knew what it was doing. It 
clearly negatives the contention that Congress in¬ 
tended to release existing restrictions upon njioney 
by using the word “land.” It well knew thdt for 
more than twenty years royalty derived fro^n oil 
and gas, and the land from which it had beeh ex¬ 
tracted, had been treated by the Secretary and the 
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courts as distinct and separate trusts. It well 
knew, and by its silence acquiesced in and approved, 
the manner of administering the subject of restric¬ 
tions on alienation during the entire period of the 
development of oil and gas on Indian lands under 
supervised leases. It was fully advised, from 
vear to vear, of the accrual of enormous sums of 
royalty, the proceeds of approved departmental 
leases; of the manner of removing restrictions and 
delivering such funds, in whole or in part, to full- 
blood allottees and their heirs; of the investment 
of rovalties for the benefit of full-blood heirs in a 
variety of ways, including the purchase of land 
under a restricted form of deed. With full knowl¬ 
edge of these conditions, can it in reason be as¬ 
sumed that Congress would legislate regarding 
them in such general language as to cloud its mean¬ 
ing in doubt? The answer is that it meant “land” 

when it said “land” and did not mean monev or it 

%/ 

would have said “monev.” 

In response to the demand made upon him by 
the appellants to release and deliver possession of 
the rovaltv fund to them, the Secretarv has con- 
sidered the acts of Congress, his own rules and 
regulations, the provisions of the lease, the various 
court decisions touching the question, and all the 
facts and circumstances bearing thereon, directly 
or indirectly; after giving due weight to them all, 
singly and collectively, he has ascertained and per¬ 
formed his duty. In considering so important a 


question as the releasing of $75,000 from govern¬ 
mental supervision he has found that the fund 
came into his official possession lawfully asj a re¬ 
stricted fund and that no change has occurred in 
its character or status, except a change of owner¬ 
ship, notwithstanding the conveyance of tlnp land 
under the act of 1908, and that for the proper con¬ 
servation of this full-blood Indian’s estate cjnd to 
protect her against its dissipation he must retain 
it under governmental supervision as restricted 
money. This constitutes quasi-judicial action. 

Louisiana v. McAdoo, 234 U. S. 627, ^33; 

Wilbur v. Minidoka Irrig. Dist C. of A. 

D. C., 50 Fed. 2d, 495. , 

The argument of appellant’s brief relative to 
proposed general legislation merely emphasizes the 
advisability and propriety of a clarifying act. 
Heirs of the full blood, as here, and heirs ojf less 
than full blood, have demanded their inherited 
monev. The Secretary has alwavs contended that 
as to full-blood heirs small doubt, if any, arises; 
but as to heirs of less than full blood a substantial 

i 

doubt as to his precise authority exists. He places 
such a construction upon his authority and jupon 
the factual status of the fund as gives the Indian 
heir, whatever his degree of blood, the benefit 
thereof, by refusing to release any of it from gov¬ 
ernmental supervision until it is either legislatively 
or judicially determined to be unrestricted. 



The entire subject of Indian administration is 
reposed in the Secretary of the Interior by law. 
This money came to him as a part of the govern¬ 
mental plan and scheme to i^rotect the Indian 
allottee and to conserve his estate. It remained in 
his hands after the death of this allottee for the same 
general purpose to protect the full-blood Indian 
heir. There is no law and no judicial interpreta¬ 
tion of anv law which evidences an intent to release 

4 / 

restrictions on accumulated rovalties under the 
peculiar circumstances here. His decision to retain 
this fund is a reasonable one, we contend the only 
logical one, and preeminently the right one in any 
event; therefore the end of the controversy. 

The lower court, manifestly, was right in its 
decision and should be affirmed. 

E. C. Finney, 

l Solicitor, Interior Department. 

O. H. Graves, 
Assistant to the Solicitor. 

i Attorneys for Appellee. 
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Act of May 10. 1028 (45 Stat. 405), as amended by act ofj May 24,. 

1028 (45 Stat. 733) ! 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America i\i Con¬ 
gress assembled, That the restrictions against the 
alienation, lease, mortgage, or other encumbrance 
of the lands allotted to members of the Five Civi¬ 
lized Tribes in Oklahoma, enrolled as of oile-half 
or more Indian blood, be, and they are hereby, ex- 
tended for an additional period of twentv-fivei vears 
commencing on April 26,1931: Provided, That the 
Secretarv of the Interior shall have the authoritv 
to remove the restrictions, upon the applications 
of the Indian owners of the land, and may remove 
such restrictions, wholly or in part, under such! rules 
and regulations concerning terms of sale and dis¬ 
posal of the proceeds for the benefit of the respec¬ 
tive Indians as he may prescribe. | 

Sec. 2. That the provisions of section 9 o|i the 
Act of May 27,1908 (Thirty-fifth Statutes at Lgrge, 
page 312), entitled “An Act for the removal of 
restrictions from part of the lands of allottees of 
the Five Civilized Tribes, and for other purposes,*’ 
as amended by section 1 of the Act of April 12,1926 
(Forty-fourth Statutes at Large, page 239),] en¬ 
titled “An Act to amend section 9 of the Act of 
May 27, 1908 (Thirty-fifth Statutes at Large, page 
312), and for putting in force, in reference to ^uits 
involving Indian titles, the statutes of limitations 
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of the State of Oklahoma, and providing for the 
United States to join in certain actions, and for 
making judgments binding on all parties, and for 
other purposes,” be, and are hereby,-extended and 
continued in force for a period of twenty-five years 
from and including April 26, 1931, except, how¬ 
ever, the provisions thereof which read as follows: 

Provided further , That if any member of 
the Five Civilized Tribes of one-lialf or more 
Indian Wood shall die leaving issue surviv- 
ing born since March 4, 1906, the homestead 
of such deceased allottee shall remain in¬ 
alienable, unless restrictions against aliena- 

7 v 

tion are removed therefrom bv the Seeretarv 

• • 

of the Interior for the use and support of 
such issue, during their life or lives, until 
April 26, 1931; but if no such issue survive, 
then such allottee, if an adult, may dispose 
of his homestead by will free from restric¬ 
tions: if this be not done, or in the event the 
issue hereinabove provided for die before 
April 26, 1931, the lands shall then descend 
to the heirs, according to the laws of descent 
and distribution of the State of Oklahoma, 
free from all restrictions: Provided, That 
the word “issue,” as used in this section, 
shall be construed to mean child or children: 
Provided further, That the provisions of 
section 23 of the Act of April 26, 1906, as 
amended by this Act, are hereby made ap¬ 
plicable to all wills executed under this 
section. 

which quoted provisions be, and the same are, re¬ 
pealed, effective April 26, 1931: Provided further, 
That the provisions of section 23 of the Act of 
Congress approved April 26, 1906 (Thirty-fourth 
Statutes at Large, page 137), as amended by the 
provisions of section 8 of the Act of Congress ap- 



25 


proved May 27, 1908 (Thirty-fifth Statutes at 
Large, page 312), be, and the same are hereby, 
continued in force and effect until April 26, 1956. 

Sec. 3. That all minerals, including oil and gas, 
produced on or after April 26,1931, from restricted 
allotted lands of members of the Five Civilized 
Tribes in Oklahoma, or from inherited restricted 
lands of full-blood Indian heirs or devisees of such 
holds, shall be subject to all State and Federal; taxes 
of every kind and character the same as thos£ pro¬ 
duced from lands owned by other citizens of the 
State of Oklahoma; and the Secretary of tile In¬ 
terior is hereby authorized and directed to cause to 
be paid, from the individual Indian funds held 
under his supervision and control and belonging to 
the Indian owners of the lands, the tax or ta^es so 
assessed against the royalty interest of the respec¬ 
tive Indian owners in such oil, gas, and lother 
mineral production. (Italics supplied.) 

Sec. 4. That on and after April 26, 1931, the 
allotted, inherited, and devised restricted lands of 
each Indian of the Five Civilized Tribes in excess 
of one hundred and sixty acres shall be subject to 
taxation by the State of Oklahoma under ailid in 
accordance with the laws of that State, and in all 
respects as unrestricted and other lands: Provided, 
That the Indian owner of restricted land, if an 
adult and not legally incompetent, shall select from 
his restricted land a tract or tracts, not exceeding in 
the aggregate one hundred and sixty acres, tjo re¬ 
main exempt from taxation, and shall file with the 
Superintendent of the Five Civilized Tribes aj cer¬ 
tificate designating and describing the tract or 
tracts so selected: Provided further, That in biases 
where such Indian fails, within two years from date 
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hereof, to file such certificate, and in cases where 
the Indian owner is a minor or otherwise legally 
incompetent, the selection shall be made and cer¬ 
tificate prepared by the Superintendent for the Five 
Civilized Tribes; and such certificate, whether by 
the Indian or by the Superintendent for the Five 
Civilized Tribes, shall be subject to approval by the 
Secretary of the Interior; and, when approved by 
the Secretarv of the Interior, shall be recorded in 
the office iof the Superintendent for the Five Civi¬ 
lized Tribes, and in the county records of the county 
in which the land is situated; and said lands, desig¬ 
nated and described in the approved certificates so 
recorded,! shall remain exempt from taxation while 
the title remains in the Indian designated in such 

c 

approved and recorded certificate, or in any full- 
blood Indian heir or devisee of the land: Provided, 
That the tax exemption shall not extend beyond the 
period of restrictions provided for in this Act: And 
provided\fiirther, That the tax-exempt land of any 
such Indian allottee, heir, or devisee shall not at any 
time exceed one hundred and sixty acres. 

Sec. 5. That this Act shall not be construed to re¬ 
impose restrictions heretofore or hereafter removed 
bv the Secretarv of the Interior or bv operation of 
law, nor to exempt from taxation any lands which 
are subject to taxation under existing law. 
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hereof, to file such certificate, and in cases where 
the Indian owner is a minor or otherwise legally 
incompetent, the selection shall be made and cer¬ 
tificate prepared by the Superintendent for the Five 
Civilized Tribes; and such certificate, whether by 
the Indian or by the Superintendent for the Five 
Civilized Tribes, shall be subject to approval by the 
Secretary of the Interior; and, when approved by 
the Secretary of the Interior, shall be recorded in 
the office of the Superintendent for the Five Civi¬ 
lized Tribes, and in the county records of the county 
in which the land is situated; and said lands, desig¬ 
nated and described in the approved certificates so 
recorded, shall remain exempt from taxation while 
the title remains in the Indian designated in such 
approved and recorded certificate, or in any full- 
blood Indian heir or devisee of the land: Provided, 
That the tax exemption shall not extend beyond the 
period of restrictions provided for in this Act: And 
provided further, That the tax-exempt land of any 
such Indian allottee, heir, or devisee shall not at any 
time exceed one hundred and sixtv acres. 

Sec. 5. That this Act shall not be construed to re¬ 
impose restrictions heretofore or hereafter removed 
bv the Secretarv of the Interior or bv operation of 
law, nor to exempt from taxation any lands which 
are subject to taxation under existing law. 







APPENDIX B 


United States Department 

of the Interior, 

Office of the Solicitor, 
Washington, August 11,1.930. 
M. 26067. ’ j 

Tlie honorable the Secretary of the Interior. 

My Dear Mr. Secretary: At the suggestion of 
the Commissioner of Indian Affairs you hate re¬ 
quested my opinion upon the following questions 
dealing with the restrictions upon lands and i'unds 
of members of the Five Civilized Tribeis in 
Oklahoma. ! 

1. Will the restrictions now attaching to accumu¬ 
lated funds derived from restricted lands allotted 
to members of the Five Civilized Tribes terminate 

i 

on April 26. 1931, the date of expiration oij: the 
present restrictions imposed upon such lands by 
sections 1 and 9 of the act of May 27,1908 (35 Stat. 
312), or do sections 1 and 2 of the act of May 10, 
1928 (45 Stat. 495), extending the existing restric¬ 
tions against the lands for an additional perioid of 
25 years, also extend the restrictions upon such 
accumulated funds for a like period? 

2. What is the legal effect of the repeal by I sec¬ 
tion 2 of the act of May 10, 1928, of the provision 
in section 9 of the act of 1908, as amended, creating 
for the issue born since March 4, 1906, a special 
estate in the homestead of a deceased allotted of 
one-half or more Indian blood with respecf to 

(27) I 
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termination of restrictions upon such homestead 
as well as the accumulated income therefrom? 

3. Admitting that the special estate created in 
favor of the issue born since March 4, 1906, termi¬ 
nates on April 26, 1931. do the accumulated funds 
on hand derived from the homestead then become 


the absolute property of such issue, or is it divisible 
among all the heirs of the decedent in accordance 
with their respective interests under the laws of 
the State of Oklahoma ? 

Before discussing these somewhat complicated 
questions it may be well to refer briefly to the status 
of the lands involved with respect to the restric¬ 
tions upon alienation existing thereagainst prior 
to the restrictions extension act of 1928, as well as 


the scope of the latter act. 

The Five Civilized Tribes originallv owned ex- 
tensive areas of land in what is now the State of 
Oklahoma. Division of these lands, which were 
held in communal ownership, was had through allot¬ 
ments in severaltv to the individual members of 
the tribes, pursuant to agreements negotiated with 
the several tribes for that purpose, which agree¬ 
ments provided for varying periods of nonalien- 
abilitv and nontaxabilitv. With these agreements, 
however, we are not here concerned, as Congress 
by the act of May 27, 1908 (35 Stat. 312), provided 
a new and uniform scheme of restrictions appli¬ 
cable alike to all of the Five Civilized Tribes. Sec¬ 
tion 1 of that act dealt with the restrictions upon 
allotted lands of living allottees, and for that pur¬ 
pose divided such lands into three classes based 
upon the Indian blood of the allottees. First, both 
homestead and surplus allotments of allottees hav¬ 
ing less than one-half Indian blood. Second, sur- 


plus allotments of allottees of half and lesfs than 
three-fourths Indian blood. Third, homesteads of 
allottees of one-half or more Indian blood, and both 
homestead and surplus allotments of allottees hav¬ 
ing three-fourtlis or more Indian blood. Lands of 
allottees in classes one and two were freed from 


all restrictions, but as to lands within the third 
class Congress declared that thev 44 shall not be 
subject to alienation, contract to sell, power! of at¬ 
torney, or any other encumbrance prior to! April 
28, 19: >1, except that the Secretary of the Interior 
may remove such restrictions, wholly or hi part, 
under such rules and regulations concerning j terms 
of sale and disposal of the proceeds for the fyenetit 
of the respective Indians as he may prescribe.’’ 

Section 9 of the same act dealt with the restric¬ 
tions upon lands of deceased allottees and provided: 

That the death of any allottee of th(f Five 
Civilized Tribes shall operate to remojve all 
restrictions upon the alienation of said! allot¬ 
tee's land: Provided, That no conveyance of 
anv interest of anv full-blood Indian lileir in 
such land shall be valid unless approved by 
the court having jurisdiction of the Settle¬ 
ment of the estate of said deceased allottee: 
Provided further, That if any member (j)f the 
Five Civilized Tribes of one-half or jmore 
Indian blood shall die leaving issue surviving 
born since March 4, 1906, the homesteid of 
such deceased allottee shall remain inalien¬ 


able, 


unless restrictions 


against 


alienation 


are removed therefrom by the Secretary of 
the Interior in the manner provided ip sec¬ 
tion 1 hereof, for the use and support of [such 
issue, during their life or lives, until April 
26, 1931; but if no such issue survive, jthen 
such allottee, if an adult, may dispose of his 
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homestead bv will free from all restrictions; 
if this be not clone, or in the event the issue 
hereinbefore provided for die before April 
26, 1931, the land shall then descend to the 
heirs, according to the laws of descent and 
distribution of the State of Oklahoma, free 
from all restrictions: 

The above section was amended by the act of 

April 10, 1926 (44 Stat. 239), by extending, among 

other things, the scope of the first proviso relating 

to convevances bv full-blood heirs so as to include 
» % 

within its provision full-blood devisees. 

Tile death of an allottee under section 9 as inter¬ 
preted by the courts operates to remove the restric¬ 
tions updn alienation of the lauds allotted to the 
decedent with two exceptions. First, lands in¬ 
herited by or devised to full-blood members of the 
Five Civilized Tribes, and as to them the Supreme 
Court of the United States in Parker v. Richards 
(250 U. S. 235) has held that the restrictions are not 

removed but morelv relaxed to the extent of sane- 

% 

! 

tioning such conveyances as receive the approval of 
the proper local court, which acts in that regard as 
a Federal agenev. Further, that such lands in the 
hands of a full blood continue in the restricted 
class, and during the restricted period supervision 
over the collection, care and disbursement of roval- 
ties, accruing from a lease made during the lifetime 
of the allottee falls to the Secretarv of the Interior. 
But where the lease is made bv the full-blood heir, 
the Circuit Court of Appeals, Eighth Circuit, in a 
final decision from which no appeal was taken, has 

held that such a lease is a eonvevance of an interest 

•/ 

in the land, valid when approved by the proper local 
court and operating to terminate the jurisdiction 
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and control of the Secretary of the Interior. See 
United States v. Gypsy Oil Company (10 Fed. 2d 
487). While this decision is open to seriou^ ques¬ 
tion as in conflict with the rule as laid down in 

1 

Parker v. Richards, supra, the decision having be¬ 
come final must be accepted as controlling | in the 
class of cases to which it applies, at least until over¬ 
ruled or modified by subsequent decisions of | courts 
of equal or higher standing having occasion^ to re¬ 
examine the question. The second exception em¬ 
braces homestead allotments of deceased allottees 
of one-half or more Indian blood, leaving issije born 
since March 4, 1906, such homesteads beipg re¬ 
stricted and inalienable for the use and support of 
such issue during lifetime but not beyond April 26, 
1931. * | 

The act of May 10, 1928, extending restrictions 
upon these lands, so far as material, reads: 

Sec. 1 . That the restrictions against the 
alienation, lease, mortgage, or other eineuin- 
brance of the lands allotted to membjers of 
the Five Civilized Tribes in Oklahoma, en¬ 
rolled as of one-half or more Indian blood, 
be, and thev are hereby, extended for an 
additional period of twenty-five yearsj, com¬ 
mencing on April 26, 1931: Provided^ That 
the Secretary of the Interior shall liaye the 
authority to remove the restrictions,! upon 
the applications of the Indian owners of the 
land, and may remove such restrictions, 
wholly or in part, under such rules and;regu¬ 
lations concerning terms of sale and dis¬ 
posal of the proceeds for the benefit of the 
respective Indians as he may prescribe! 

Sec. 2. That the provisions of section 9 of 
the Act of May 27, 1908 (Thirty-fifth jStat- 

i 
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iitos at Large, page 312), entitled “An Act 
for the removal of restrictions from part of 
the lands of allottees of the Five Civilized 
Tribes, and for other purposes," as amended 
by lection 1 of the Act of April 12, 1926 
(Forty-fourth Statutes at Large, page 239), 
entitled “An Act to amend section 9 of the 
Act of May 27,1908 (Thirty-fifth Statutes at 
Large, page 312), and for putting in force, 
in reference to suits involving Indian titles, 
the statutes of limitations of the State of 
Oklahoma, and providing for the United 
States to join in certain actions, and for 
making judgments binding on all parties, 
and for other purposes," be. and are hereby, 
extended and continued in force for a period 
of twentv-five vears from and including 
April 26, 1931, except, however, the provi¬ 
sions thereof which read as follows: 

“Provided further, That if any member 
of the Five Civilized Tribes of one-half or 
more Indian blood shall die leaving issue 
surviving, born since March 4, 1906, the 
homestead of such deceased allottee shall 
remain inalienable, unless restrictions 
against alienation are removed therefrom hv 
the Secretarv of the Interior for the use and 
support of such issue, during their life or 
lives, until April 26, 1931: but if no such 
issue survive, then such allottee, if an adult, 
may dispose of his homestead by will free 
from restrictions; if this be not done, or in 


the event the issue hereinabove provided for 
die before April 26,1931, the lands shall then 
descend to the heirs, according to the laws of 
descent and distribution of the State of 
Oklahoma, free from all restriction: Pro¬ 
vided, That the word “issued' as used in this 
section, shall be construed to mean child or 
children: Provided further, That the provi- 



sions of section 23 of tlie Act of April 26, 
1906, as amended by this Act, are hereby 
made applicable to all wills executed under 
this section.” I 

i 

which quoted provisions be, and the same aye, re¬ 
pealed, effective April 26, 1931: Provided filrther, 
That the provisions of section 23 of the Act of Con¬ 
gress approved April 26, 1906 (Thirty-fourth 1 Stat¬ 
utes at Large, page 137), as amended by t-hi pro¬ 
visions of section 8 of the Act of Congress approved 
May 27, 1908 (Thirty-fifth Statutes at Large, page 
312), be, and the same are hereby, continued in 
force and effect until April 26,1956. j 

Section 1 above plainly extends for an additional 
period of 25 years the restrictions attaching to 
lands of living allottees under section 1 of the act of 
1908, which, as we have seen, embraces homesteads 

7 7 i 

of allottees of one-half or more Indian blood,! and 

'i 

both homestead and surplus allotments of allottees 
of three-fourths or more Indian blood. It is 1 also 
plain that section 2, while repealing the provision 
creating a special estate for the issue born sfince 
March 4, 1906, to homestead allottees of one-jhalf 
or more Indian blood, likewise extends, for the same 

7 ' i 

period, the restrictions attaching under section 9 
of the act of 1908, as amended, to lands inheijited 
by or devised to full-blood members of the ]yive 
Civilized Tribes. With this situation in mindj we 
turn to the first question as to whether the exten¬ 
sion of restrictions applies to funds now in the Con¬ 
trol of the Secretary of the Interior, representing 
the income derived from these restricted lands! 

Section 2 of the act of 1908 declared that “ledses 

! 

of restricted lands for oil, gas, or other minjing 
purposes * * * may b e made with the ap- 
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proval of the Secretary of the Interior, under rules 
and regulations provided by the Secretary of the 
Interior, and not otherwise.” 

The funds here involved represent for the most 
part accumulated royalties from minerals pro¬ 
duced under leases made and approved under this 
provision. The leases are on forms providing, in 
conformity with existing regulations, that the Sec¬ 
retary of the Interior, through his representatives, 
shall supervise all operations under the leases, that 
the royalties thereunder shall be paid to his rep¬ 
resentatives, that with certain exceptions the regu¬ 
lations then or thereafter in force should be deemed 
a part of the leases, and that supervision should 
only be relinquished in the event of removal of re¬ 
strictions from the lands. The leases and the regu¬ 
lations thus contemplate continued supervision of 
the Secretary of the Interior over the collection, 
care, and disbursement of royalties so long as the 
lands remain restricted, and in view of the action 
of Congress in extending the restrictions upon the 
lands for an additional period of 25 years, the event 
which otherwise would have terminated the Secre¬ 
tary’s supervision and control over the leases and 
the royalties in 1931 will not then occur and may 
not thereafter occur until the restrictions expire in 
regular course in 1956. 

The fact that the act of 1928 is an act extending 
restrictions upon lands, with no specific mention 
therein of funds, is unimportant. The act of 1908, 
like that which it amended, is a comprehensive 
measure, designed by Congress for the protection 
of the Indians against their own improvidence and 
overreaching bv others. Admittedly, the need for 
such protection extends to the income from the 


lands as much as to the land itself, and, as wais said 

7 j 

by the Circuit Court of Appeals, Eighth Circuit, 
in United States v. Brown (8 Fed. 2d 564): “It 
would present a remarkable inconsistency iii gov¬ 
ernmental policy if such funds were not subject to 
the same beneficent control as the lands from which 
thev are derived/’ 

From the viewpoint of governmental control no 
sound basis in fact exists for making any distinc¬ 
tion between the lands and the income therefrom. 
The lands being restricted, the proceeds therefrom 
are likewise restricted and under the protecting 
care of the Federal Government. United States v_ 
Mott (3 Fed. 2d 860). In authorizing the lejasing 
of lands for oil, gas, or other minerals with the 
approval of the Secretary of the Interior, Congress 
permitted a change in the form of the property. 
No citation of authority is needed to sustain the 
doctrine that into whatever form trust property is 
converted it continues to be impressed \Vitl) the 

trust. The rule is a salutarv one and has been 

* j 

repeatedly applied to the trust or restricted prop¬ 
erty of the Indians. Thus, in United States v. 
Thurston County (143 Fed. 287) it was held that 
the proceeds of the sales of allotted lands are j held 
in trust by the United States for the same pur¬ 
poses as were the lands; that no change of form 
of property divests it of a trust, and that the j sub¬ 
stitute takes the nature of the original and stands 
charged with the same trust. Again, in National 
Bank of Commerce v. Anderson (147 Fed 87) the 
Circuit Court of Appeals, Ninth Circuit, held!that 
the sale of allotted lands, with the consent o i the 
Secretary of the Interior, did not affect the trust 
which attached to the proceeds under the rules 



prescribed by the Interior Department. In that 
ease the court said: 


We construe the act as expressing the in¬ 
tention of Congress, not to end the trust but 
to permit a change of the form of the trust 
property. The property being held in trust 
by the United States for a period winch had 
not yet expired and which period was sub¬ 
ject to further extension by the President, 
the intention to terminate the trust must be 


found to be clearly expressed in order to war¬ 
rant us in holding that the trust does not 
follow the property in its changed form. 


Similar expressions will be found in United 
States v. Gray (201 Fed. 119) and United States v. 
Moore (284 Fed. 86). In United States v. Brown, 
supra, the rule was expressly applied to royalties 
derived from a lease upon restricted lands of a 
member of the Five Civilized Tribes, the court say¬ 
ing: 44 It must be conceded that the royalties accru¬ 
ing therefrom are lodged with the officers of that 
Department impressed with the same trust as are 
the lands themselves.” See also Barnes v. Keys 
(36 Oklahoma 6); Strawn v. Brady (84 Oklahoma 
66) ; Harris v. Brady (136 Oklahoma 274) ; Parker 
v. Riley (250 U. S. 66). In the case last cited, 
the Supreme Court held that the royalties derived 
from a lease of the homestead allotment of a de¬ 


ceased member of the Five Civilized Tribes took 


the places pro tan to of the land as the leasee ex¬ 
tracted and took the minerals and that the rights 

of the heirs in the rovalties were the same as in 

* 

the homestead. 


It sufficiently appears from the foregoing deci¬ 
sions not onlv that the rovaltv interest of the lessee 
is but a right attached and incident to his ownership 
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of the land but that the proceeds from the lands, 
whether derived from sale or lease, partake pf the 
nature of the lands themselves and are impressed 
with the same trust. The status of the fuiids is 
thus determined by the status of the lands! from 
which derived, and it therefore follows that tpe act 
of May 10,1928, supra, extending restrictions upon 
the lands for an additional period of 25 years, ipso 
facto, extends for a like period the restriction^ upon 
the funds. 

As to the second question, it becomes necessary 
first to consider the matter of when the restrictions 
terminate upon the homestead of deceased allpttees 
leaving issue born since March 4,1906. The special 
estate therein belonging to such issue was, ^s we 
have seen, created by the second proviso to section 9 
of the act of May 27, 1908, as amended by the act 
of April 10, 1926, supra. This proviso declared 
that the homestead should remain restricted and 
inalienable for the use and support of such issue 
during life, but not beyond April 26, 1931. | The 
restrictions so imposed were designed, of cpurse, 
for the protection of the owners of the special es¬ 
tate and were substantially the same as those at¬ 
taching to lands of living allottees under section 1 
of the act of 1908. Repeal of the proviso by sec¬ 
tion 2 of the act of May 1, 1928, supra, effective 
April 26,1931, operates, of course, to terminate the 
special estate as of that date. But this does not 
necessarily mean that all restrictions against alien¬ 
ation of the homestead were then to terminate, as 
there is for consideration the first proviso ojf the 
same section, by which the sale of any interest in¬ 
herited by or devised to a full-blood member ojf the 
Five Civilized Tribes is subject to the approval of 
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the proper local court—a provision which, as here¬ 
inbefore pointed out, continues the restrictions in 
relaxed form in the hands of such full-blood In¬ 


dians. True, the second proviso creating the special 
estate contains the provision that: 


if no such issue survives, then such allottee, 
if an adult, may dispose of his homestead by 
will, free from all restrictions; and if this be 
not done, or in the event the issue herein¬ 
before provided for, die before April 26, 
1931, the land shall then descend to the heirs 
according to the laws of descent and distri¬ 
bution of the State of Oklahoma, free from 
all restrictions. 


This provision, which indicates that upon the 
termination of the special estate the restrictions 
will terminate is undoubtedlv broad, but so is the 
first proviso. As both are in the same section of 
the same act, they evidently were intended to oper¬ 
ate harmoniously and should be construed accord- 
ingly. If the second proviso be regarded, as well 
it may, as contemplating the removal upon termi¬ 
nation of the special estate, only of those restric¬ 
tions imposed upon the homestead for the protec¬ 
tion of the owners of the special estate, the two 
provisions will operate in entire harmony and all 
full bloods will receive the measure of protection 
that Congress undoubtedly intended that they 

should have. While the matter is bv no means free 

* 

from doubt, I am constrained to hold that this is 
the true construction, and am therefore of the opin¬ 
ion that upon termination of the special estate in 
the homestead, the restrictions upon alienation of 
the lands are onlv removed where the heirs or 
devisees, as the case may be, are of less than the full 
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blood and that where such heirs or devisees are of 
the full blood, their interests are subject io the 
restrictions attaching thereto under the first pro¬ 
viso of section 9 of the act of 1908, as amended, as 
interpreted in the cases of Parker v. Richards and 
United States v. Gypsy Oil Company, supra. 
Having already determined in connection with 
the first question that the income falls in thej same 
category as the lands from which derived, no j other 
conclusion can be reached than that the expiration 
of the restricted or trust period on the lands germi¬ 
nates the restrictions upon the income. Nothing in 
the decision of the Circuit Court of Appeals in 
United States v. Hinkle (261 Fed. 518) makes to 
the contrary. That decision held that the exclusive 
control and custody of minerals, rents, and profits 
derived from restricted lands of full-blood tribal 
Indians of the Five Civilized Tribes were vestjed in 
the Secretary of the Interior as a trust fund sepa¬ 
rate and distinct from the trust estate in the land 
itself, and that the right to such rents and profits 
accruing during the term of restriction can pot be 
conveved by the allottee or his heir. Doubtlesfe, the 
court in holding that the mineral rents and profits 
constitute a trust fund separate and distinct from 

the land had in mind that the Secretarv of the In- 

* 

terior, in the exercise of authority reposing in him 
under the law might remove the restrictions! and 
terminate the trust as to one without impairing or 
disturbing the trust as to the other. That th^ two 
classes of property are separate and distinct to that 
extent is undeniably true, but the court did not 
consider, and hence did not decide, that the period 
of the trust as to the mineral rents and profits was 


i 
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anv different from that fixed bv Congress with re- 
spect to lands. Ample authority to the contrary 
will be found in the decisions above cited, which 
support the doctrine that the proceeds from the 
land are impressed by the same trust as the lands 
themselves. It should be remembered in this con¬ 
nection that the power of Congress over the In¬ 
dians and their property is plenary and that it is 
for that body to determine when its guardianship 
shall cease. United States v. Nice (241 U. S. 598); 
Winston v. Amos (255 U. S. 373). Whenever 
Congress has so determined the supervision and 

control theretofore exercised bv the Secretarv of 

% •/ 

the Interior as the agent selected by Congress to 
perform'its guardianship powers necessarily come 
to an end. 

The third question presents little difficulty. It is 
controlled by the decision of the Supreme Court 
of the United States in Parker v. Kite//, supra, 
wherein the rights of the heirs and the owners of 
the special estate in the homesteads of deceased 
allottees leaving surviving issue born since March 
4.1906, were defined as follows: 


Thus the rights of all in the rovalties were 

* • 

the same as in the homestead. Nothing in 
the Act of Mav 27, 1908, makes to the con- 
trary. Under the provision in section nine 
specially providing for issue born after 
March 4, 1906, Julia was entitled for her 
support to the exclusive use of the entire 
homestead while she lived, but not beyond 
April 26, 1931, and those who took the fee 
took it subject to that right. The rights of 
all in the rovalties must, as we think, be 
measured by that standard. In this view 
Julia is entitled to the use of the rovalties. 
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that is to say, the interest or income which 
may be obtained by properly investing! them, 
during the same period, leaving the prin¬ 
cipal, like the homestead, to go to thej heirs 
in general on the termination of her Special 
right. 

® i 

Obviously, under the foregoing decision the ac- 
cumulated funds on hand derived from the home- 

i 

stead do not upon termination of the special jestate 
become the absolute property of the issuej born 
since March 4,1906, but are for distribution among 
the heirs in accordance with their respective in¬ 
terests under the applicable laws of descent and 
distribution. j 

Respectfully, 

E. C. Finney, ! 

Solicitor. 

Approved: August 11, 1930. 

Jos. M. Dixon, 

First Assistant Secretary. 
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I 

Court of Appeals, district of Columbia 


No. 5612. 


Nancy King et al., Appellants, \ 

I 

l 

VS. 

Ray Lyman Wilbur, Appellee. 


REPLY BRIEF OF APPELLANTS! 

I 


The appellee contends that there are two [separate 
and distinct trusts imposed on the Secretary^ namely, 
a trust as to the lands and a trust as to the accumu¬ 
lated income derived from such lands. It is s^id (page 
2 of appellee’s brief) that the latter is restricted “by 
virtue of specific provisions of law and the i^ules and 
regulations promulgated with lawful authority by the 
Secretary.” In support of this theory appellee cites 
as the “specific provisions of law” the Act of May 
27, 1908, and as the rules and regulations promulgated 
with lawful authority the rules and regulations gov¬ 
erning the leasing of lands of members of the Five 
Civilized Tribes. 


i 

i 


i 


2 


The Act of May 27, 1908, and the Act of May 10, 
1928, 45 Stat. 495, extending the period of restrictions, 
deal exclusively with lands and do not impose or men¬ 
tion specifically any restrictions on the accumulated 
income derived therefrom. Such restrictions as have 
been held to apply heretofore to the accumulated in¬ 
come are implied and dependent restrictions deriving 
all their force and validity from continuing restric¬ 
tions on the land. Parker v. Richard, 250 U. S. 235. 

The rules and regulations promulgated by the 
Secretary do not and cannot lawfully impose restric¬ 
tions of anv character. Restrictions can onlv be im- 

* w 

posed by legislative act (see Gritts v. Fisher, 224 U. S. 
G40, and Adams v. Osage Tribe, 59 Fed. (2d) 653), and 
such legislative power cannot and has not been dele¬ 
gated to the Secretary. “The limits of the power to 
issue regulations are well settled. International Ry. 
Co. v. Davidson, 257 U. S. 506, 514. They may not ex- 
tend a statute or modify its provisions.” Campbell 
v. Galeno Chemical Co., 281 U. S. 599. 

Appellee’s contention, therefore, that Congress, in 
authorizing the removal of restrictions, meant “land” 
when it said “land” and did not mean “monev” or it 
would have said “money” (page 20 of appellee’s brief) 
is beside the point. The only restrictions specifically 
imposed at all were restrictions on the land imposed by 
the Act of May 27, 1908. In the same act Congress 
also provided for the removal of those restrictions, 
that is, upon a conveyance of the land by the heirs of 
the original allottee with the approval of the proper 
county court, which has occurred. With the removal of 
those restrictions on the land, therefore, there remain 
no restrictions of any nature, either as to lands or 
funds, prescribed by Congress. 



I 


Appellee also cites (pp. 14-15) the case of Sunder¬ 
land v. United States , 266 U. S. 226, wherein! it was 
held that the Secretary may authorize the us£ of re¬ 
stricted funds (derived from restricted inherited land) 
for the purchase of other lands upon condition that 
the deed contain a restrictive clause; and comments 
that “it will hardly be contended that had thgt been 
done here, approval by the county court of the Convey¬ 
ance of the inherited land would have operate^ to re¬ 
move restrictions on the lands so purchased with roy¬ 
alties.’ J On the contrary, it certainly would be so con¬ 
tended, on the same grounds and with the same force 
that it is contended in this case that all restrictions 
whatsoever prescribed by Congress have been removed 
on the accumulated income. The distinction attempted 
to be drawn discloses the misapprehension under which 
the Department has labored in dealing with tins and 
similar cases. i 


Respectfully submitted, 


Francis M. Goodwin, 1 
Francis W. Clement^, 
Lawrence H. Cake, 

' i 

Attorneys for Appellants. 
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